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Legislative Update 

MI Senate Committee Hears Testimony on Drain Code Bills 

On February 9, 2022, Senators Daley, 

Moss, and Outman introduced Senate Bills 

864, 865, and 866, respectively, to amend 

the Drain Code. The bills were referred to 

the Senate Committee on Local Govern-

ment, who heard testimony from the Mich-

igan Association of County Drain Commis-

sioners on June 16, 2022 and adopted a 

substitute for Senate Bill 864. If enacted, 

the proposed bills would make the follow-

ing changes to the Drain Code: 

• SB 864, with its current substitute, 

would increase the Section 196 mainte-

nance limit from $5,000 per mile of 

drain per year to $7,500 per mile of 

drain per year with an index for infla-

tion. 

• SB 865 would remove all instances of 

the term “per diem” in the Drain Code 

and replace it with the terms 

“reasonable compensation” and 

“necessary expenses” to clarify wheth-

er compensation is for actual services 

or reimbursement for expenses only. 

• SB 866 would clarify the Sections 135 

and 197 process to add or remove a 

county to/from a drainage district and 

would clarify that a drain commissioner 

may appeal the addition or removal of 

a county or the apportionment be-

tween counties to an arbitration board. 

MI House of  Representatives Introduces Chapter 22 Legislation 

On June 30, 2022, Representatives Calley 

and Morse introduced House Bills 6317 and 

6318, respectively. The long-awaited bills 

would amend Chapter 22 of the Drain 

Code to create a mechanism for storm-

water management at the watershed level. 

The bills are intended to complement other 

chapters of the Drain Code by providing 

additional tools for managing storm water 

and relieving pressure on drains. The pro-

posed amendments are a response to in-

creasing water levels and extreme storm 

events, continuing development, loss of nat-

ural water storage, and the increasing ina-

bility to create bigger, wider, and deeper 

drains. 

If enacted, the bills would allow for the cre-

ation of a county or intercounty water 

management program, including a water 

management plan with specific recommen-

dations for stormwater management activi-

ties. Permitted activities would include, but 

are not limited to: 

• Stormwater reviews and ordinance 

drafting; 

• Public education regarding stormwater; 

and 

• Stormwater control facilities, infrastruc-

ture, or equipment. 
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In March, the Michigan House of Representatives in-

troduced a bill package, including House Bills 5921-

5925, that would make several amendments to the 

Michigan Freedom of Information Act (“FOIA”). The 

proposed amendments, which are aimed at increasing 

governmental transparency, would impose more 

stringent requirements on public bodies than current-

ly exist under the FOIA. Substitutes were introduced 

for each of the bills, and the bill package is expected 

to be considered by the House later this summer.  

The proposed amendments would: 

• Require a public body to pay $500 in presumed 

damages to a FOIA requestor if a court deter-

mines that the public body asserted a basis for 

withholding records that was not included in its 

written notice of denial (HB 5921). 

• Require a public body to post the name and con-

tact information of its FOIA coordinator (HB 

5922). 

• Define “business day” as a day that is not a Satur-

day, Sunday or legal state holiday, and require a 

public body that has received an electronic FOIA 

request to confirm receipt of the request by email 

within two business days (HB 5923). 

• Require a public body to acknowledge that re-

quested records exist, even if the records are ex-

empt from disclosure (HB 5923). 

• Make public records within the possession of a 

public body’s legal counsel subject to disclosure 

unless an exemption applies (HB 5924). 

• Require disclosure of public records that identify 

the names and contact information of members of 

a working group assembled to assist a public body 

in a public policy decision, even if those records 

would otherwise be exempt as records designed 

to protect security or safety (HB 5924). 

• Allow for an appeal if a public body refuses to re-

duce or waive fees on the basis that disclosing a 

record is a primary public benefit (HB 5925). 

• Require a public body to accept electronic pay-

ment of FOIA fees if it allows electronic payment 

for other purposes (HB 5925). 

Currently, the bill package is before the House Over-

sight Committee. If the proposed amendments are 

enacted, drainage districts, drainage boards, and other 

public bodies will face increased burdens in complying 

with the FOIA. 

FOIA Bills Propose Increased Burdens for Public Bodies 

The Chapter 22 process would resemble many of the 

current Drain Code processes. Generally, a Chapter 

22 project would proceed as follows: 

1) Petition by landowner or public corporation 

2) Necessity hearing to determine the necessity of  a 

water management program for the “public 

health, safety or welfare” and the boundaries of 

the water management district 

3) Preparation of a water management plan, includ-

ing recommended activities and estimated costs 

4) Approval or rejection of the water management 

plan 

5) Order adopting the water management program 

and specifying activities consistent with the water 

management plan 

6) Receipt of bids and preparation of a computation 

of costs 

7) Apportionment of benefits 

8) Day of review of apportionments 

House Bills 6317 and 6318 were referred to the 

House Committee on Local Government and Munici-

pal Finance, with Representative Calley as the Com-

mittee Chair. Hearings on the bills are expected to 

take place after the legislature’s summer break. 
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Senator Jeremy Moss for  

Michigan’s 11th District 

In the Spotlight... 

Senator Moss began his political career when he was elected to the 

Southfield City Council at the age of 25, becoming the youngest elected 

official in the City’s history. While on the City Council, he worked to 

increase funding for road construction and lower the crime rate.  

In 2014, Senator Moss was elected to the Michigan House of Repre-

sentatives, where he served as the Democratic Whip. During his term, 

he worked to increase legislative ethics and accountability by passing 

bills that would apply the principles of the Freedom of Information Act 

to the state legislature and governor’s office. As of 2018, Senator Moss 

has served on the Michigan Senate, working to remedy funding cuts 

that have adversely impacted local governments and public schools.   

Senator Moss has participated in numerous humanitarian projects, in-

cluding cleanup efforts after Hurricane Katrina and establishing a pro-

gram to assist orphaned children. 

Senator Moss also serves on the Senate Committees for Economic and Small Business Development, Local 

Government, and Regulatory Reform. Senator Moss is the sponsor of Senate Bill 865, which proposes to re-

place all instances of the term “per diem” in the Drain Code. 

Sixth Circuit Allows Challenge to Local Governments’ Decision to Remove Dam 

The “Takings Clause” of the Fifth Amendment to the 

US Constitution prohibits the government from tak-

ing private property without providing just compen-

sation to the owner of the property. In Barber v. 

Charter Township of Springfield, the Township of 

Springfield and Oakland County decided to remove 

a dam that had been in place since 1836 and which 

they were responsible for maintaining. A landowner 

adjacent to the pond on which the dam was located 

challenged this decision on the grounds that it would 

decrease her property value, interfere with her ri-

parian rights and her right to use and enjoy her land, 

and cause physical damage to her property. She 

claimed that removal of the dam amounted to an 

unconstitutional taking and requested an injunction 

to prevent its removal.   

The Sixth Circuit considered whether the landown-

er’s claim for injunctive relief was ripe and whether 

the landowner had standing to bring it but did not 

reach the merits of the claim. The Sixth Circuit ex-

plained that in order for a claim for injunctive relief 

to be ripe, the government must have reached a final 

decision that will enable a future physical taking. The 

Sixth Circuit further explained that in order to have 

standing to bring a claim, a plaintiff must suffer an 

“injury in fact,” which in a claim for injunctive relief, 

may include the threat of imminent future harm. Be-

cause the Township and County made a final deci-

sion and were planning to remove the dam, the al-

leged future taking was imminent, which both made 

the claim ripe and gave the landowner standing to 

bring it. 

This case has important implications regarding the 

possibility of injunctive relief to prevent the removal 

of a dam or similar water control structure; howev-

er, the case was remanded to a lower court for a 

final determination on the merits of the claim. 
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Michigan Association of County Drain Commissioners  

120 N. Washington Sq., Suite 110A                                  

Lansing, MI 48933 
 

 

Phone: 517.484.9761              Fax: 517.371.1170 

Email: admin@macdc.us       Web:  WWW.MACDC.US 

  

The following bills of interest to Drain Commissioners and 

Associate Members are currently pending before, or were 

recently passed by, the Legislature. Full text and up-to-date 

action for each bill can be found online on the Legislature’s 

website at www.legislature.mi.gov.  

SB 258 Sen. Vanderwall introduced Senate Bill 258 on 

March 18, 2021. SB 258 was passed by both the House 

and Senate and assigned Public Act 76 of 2022 on May 

17, 2022. Public Act 76 of 2022 affects all statutes in 

Michigan requiring public notice for meetings. The Act 

requires newspapers, when publishing public notices in 

print newspapers, to post the notices on their websites 

and on a central website.  

HB 4730 Rep. Calley introduced House Bill 4730 on 

April 29, 2021, as part of a bill package that would re-

vise procedures, fees, and the scope of provisions re-

lated to accessing and copying records on file with a 

register of deeds or county treasurer under the Gen-

eral Property Tax Act. HB 4730 was passed by the 

House with a substitute on April 27, 2022 and is cur-

rently before the Senate Committee on Economic and 

Small Business Development. 

HB 5661 & SB 813 Rep. Rogers introduced House 

Bill 5661 on December 29, 2021, and Sen. McCann in-

troduced Senate Bill 813 on January 12, 2022. The 

identical bills would allow the state Department of 

Natural Resources to issue an emergency order if a 

structure or fill located on bottomlands is in imminent 

danger of failure or is a threat to public health, safety, 

welfare, property, natural resources, or the public 

trust. The order would require the owner of the struc-

ture to immediately repair or remove the structure or 

take other action required by the Department. HB 

5661 is currently before the House Committee on 

Natural Resources and Outdoor Recreation, and SB 

813 is currently before the Senate Committee on Nat-

ural Resources. 

HBs 5953, 5954 & 5955 House Bills 5953, 5954, and 

5955 were introduced by Reps. Rabhi, Hood, and Po-

hutsky, respectively. If enacted, the bill package would 

amend sections of the Natural Resources and Environ-

mental Protection Act providing protections for state 

waters and the public trust. HB 5953 would also add a 

new section related to the protection of the public 

trust. The bill package is currently before the House 

Committee on Natural Resources and Outdoor Recre-

ation. 

HB 6213 Rep. Eisen introduced House Bill 6213 on 

June 9, 2022. HB 6213 would amend Section 424 of the 

Drain Code to require the Department of Health and 

Human Services to file a petition in circuit court if it 

finds that a disposal plant, filtration plant, or other me-

chanical purification device is endangering the public 

health. HB 6213 would also require the Department to 

notify the MI House and Senate in writing within 24 

hours after filing a petition. HB 6213 was recommend-

ed without substitute by the House Committee on 

Oversight on June 22, 2022 and is currently before the 

entire House. 

HB 6203 Rep. Johnson introduced House Bill 6203 on 

June 9, 2022. HB 6203 would amend the Natural Re-

sources and Environmental Protection Act to require 

the Department of Environment, Great Lakes, and En-

ergy to notify the Senate and House in writing, within 

24 hours of issuing, continuing, or modifying an emer-

gency order where a dam is in imminent danger of fail-

ure and is a threat to public health, safety, welfare, 

property, natural resources, or the public trust. HB 

6203 was recommended without substitute by the 

House Committee on Oversight on June 22, 2022 and 

is currently before the entire House.  

HB 6283 Rep. Calley introduced House Bill 6283 on 

June 30, 2022. HB 6283 would amend the Open Meet-

ings Act to create a mechanism and requirements for 

remote attendance by members of a public body and 

members of the public at public meetings. HB 6283 was 

referred to the House Committee on Local Govern-

ment and Municipal Finance. 

Other Legislation of  Interest 


