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P r e S i d e n t ’ S  m e S S a G e

By Joseph Rivet 
Bay County Drain Commissioner

Out with the old, in with the……old? 

 What are the expressions?  The more things change – the 
more they stay the same?  History has a way of repeating it-
self?  
 There is always something to learn from the election pro-
cess and the opportunities it ultimately brings.   This is a time 
for caution as Drain Commissioners but there is also real po-
tential for us to improve how we do business.
 What can we learn from November 2nd?  The success of 
each political party cycles from much, to very little. In 2008, 
Democrats had huge wins at the polls.  This year, it was the 
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Republicans’ turn to count their many successes.  Those ups 
and downs have existed for decades.  What we should notice 
is just how fast the pendulum has been swinging of late.  We, 
as public servants, should also note how unhappy – or just 
plain angry – the electorate has become.  Incumbents, who 
could always count that designation an advantage, have seen 
it work against them.  Voters have shown they are desperate 
for change, anything that resembles change, or even some-
thing that maybe…. kind of looks….could be.…a little dif-
ferent.  
 So, it is back to basics.  Focus on the needs of the people.  
Good communication.  Listening to what the citizens want 
and can afford.  We need to be practical and progressive and 
do quality projects that are considered a value for the dis-
trict.   These approaches certainly aren’t new.  But people are 
paying attention now more than ever and their expectations 
are high.  For ourselves and for our State, let’s focus on the 
fundamentals.  Solid blocking and tackling is what makes 
winners.
  Perhaps the most interesting thing the elections will bring 
to Lansing beginning in January is that some new faces will 
look familiar.  Dan Wyant, previously director of the Depart-
ment of Agriculture for 8 years, returns to State government 
as the Director of the Department of Environmental Quality, 
with some oversight of the DNR and the Department of Agri-
culture.  The incoming Director is a friend of MACDC and is 
already talking about the value of filter strips to water quality 
and our environment.
 In the Legislature, Mike Green, who was the principal 
sponsor of the last real rewrite of the Drain Code while a 
member of the Michigan House, has just been elected to the 
Michigan Senate.  He has already expressed that sponsoring 
legislation to improve the code is a priority and will meet 
with members of MACDC to discuss possible changes. 
 MACDC will be diligent and use our relationships to en-
hance the toolbox our members have to do the job.  It is up 
to each of us to put those tools to work for our constituency 
and ourselves.  
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By Jeff Fischer, Permits Section, Water Resources Division, State 
of Michigan Department of Natural Resources & Environment 
(DNRE)

 On November 27, 2006, the United States Environmen-
tal Protection Agency (EPA) issued a final rule to codify its 
interpretation of the Federal Clean Water Act (CWA.)  The 
rule indicated that a National Pollutant Discharge Elimina-
tion System NPDES permit was not required for application 
of pesticides to, over, and near waters of the United States.  
 In August 2009, petitions for review of this final rule 
were filed in 11 Circuit Courts across the country.  On January 
7, 2009, the 6th Circuit Court of Appeals in National Cotton 
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PESTICIDE GENERAL PERMITS  
Slated for Implementation in 2011 

Council, et al. v. EPA ruled the CWA language was clear and 
NPDES permits are required for all biological and chemical pesti-
cide applications that leave residue in water when such applica-
tions are made in, over, or near waters of the United States.  
 EPA did not appeal the ruling, concluding the Court’s 
decision was a reasonable interpretation of the CWA.  The 
Agency estimates up to 5.6 million pesticide applications are 
performed annually in the United States by 365,000 applica-
tors using 500 different active ingredients.  In consideration 
of the magnitude of the ruling’s effect, the EPA requested and 
was awarded a two-year stay of the mandate.  The delay was 
to allow EPA and states time to develop and issue NPDES 
permits and educate stakeholders as to the implications of 
this action.
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2011 Implementation Date for Pesticide 
Application Permits 
 As of April 9, 2011, the pesticide application activities 
listed below will be required to obtain coverage under an 
NPDES permit:

•	 Mosquito	larvicides	and	adulticides
•	 Herbicides	used	to	control	weeds	in	lakes/ponds;
•	 Herbicides	 used	 to	 control	 weeds	 in	 irrigation	 sys-

tems	and	other	waterways;
•	 Herbicides	used	to	control	weeds	along	ditch	banks	

and	agricultural	drainage	systems;
•	 Insecticides	 used	 in	 wide-area	 insect	 suppression	

programs;
•	 Herbicides	 used	 in	 wide-area	 control	 programs	 di-

rected	at	aquatic	invasive	species;
•	 Herbicides,	insecticides,	and	other	pesticides	used	in	

forestry programs when applied over waters of the 
U.S.;	or	

•	 Products	applied	to	kill	fish,	mussels,	or	other	inva-
sive aquatic species.

 Activities anticipated to be exempt from NPDES permit-
ting, include:

•	 Irrigation	return	flow
•	 Agricultural	storm	water	runoff

Pesticide General Permit (PGP) 
Development Process
 Michigan, as an NPDES-delegated state, was required to 
develop and issue its own PGP by the mandate deadline.  To 
achieve this goal, the state followed a process like the one 
used to develop general permits for Concentrated Animal 
Feeding Operations and Oceangoing Vessel Ballast Water.  
Early involvement with stakeholders was instrumental to the 
successful development of those general permits.  
 A list of potential stakeholders was identified and invi-
tations were sent requesting participation in the pesticide 
permit development process.  Four stakeholder meetings and 
multiple workgroup meetings were held from June through 
September 2010.
 In June 2010, EPA released their draft Pesticide General 
Permit, which condensed the pesticide application activities 
identified above into four general pesticide-use categories:  

•	 Mosquito	and	other	flying	insect	control
•	 Aquatic	nuisance	plant	and	algae	control
•	 Aquatic	nuisance	animal	control
•	 Forest	canopy	pest	control

 At the first stakeholder meeting, DNRE reviewed the EPA 
permit and proposed a permitting approach for the State 
of Michigan.  DNRE representatives believed that develop-
ing permits for each pesticide-use category would simplify 
the process by narrowing the scope of issues associated with 
each permit and reducing the complexity of the permit docu-
ment.  Further, it is expected that permits for each category 
will minimize the potential for processing delays and enable 
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the Department to move forward if any category of permits 
were to be contested. 

Proposed Permit Requirements
 DNRE has indicated that pesticide application activities 
occurring along drainage ditch banks that are classified as 
waters of the state (WOS) or have a hydrologic connection 
to WOS would be covered under the aquatic nuisance plant 
and algae general permit, because the linear treatment area 
thresholds established by the EPA most closely aligned with 
this pesticide-use pattern.  Consequently, any person or en-
tity seeking to apply pesticides to control invasive or other 
nuisance weeds or algae in, over, or near the WOS to an area 
greater than 20 linear miles in a calendar year will be required 
to apply for and obtain an individual certificate of coverage 
under the aquatic nuisance plant and algae general permit.  
 Subsequent stakeholder discussions regarding this use 
pattern focused heavily on the term “near” and its meaning.  
The EPA has stated that they “do not consider the term ’near’ 
to be the character that needs to be described or defined.  The 
true issue is whether or not there is actual contact with the 
water.  If there is an application of pesticides ‘near’ to waters 
of the United States [or in this case the WOS], the applicator 
should be able to determine if the pesticide is actually com-
ing into contact with water.  The proximity of the application 
from the water body, be it 5, 10, 50 feet, is irrelevant.”  

 DNRE representatives understand that many of the pes-
ticide applications conducted by County Drain Commis-
sioners and similar entities are to non-aquatic woody plants 
along drain banks that reduce drainage capacity or impede 
the	water	flow.		Many	of	these	applications	are	done	by	staff	
treating individual plants, often when the drains are dry, and 
the potential for adverse impacts to the WOS are negligible.  
Moreover, EPA has stated that terrestrial pesticide applications 
and off-target spray drift are outside the scope of the permit.  
The Michigan PGP requires that any pesticides being used to 
control pests in, over, or near the WOS must be formulated 
for use in aquatic environments.  Therefore, circumstances 
surrounding the pesticide application can have significant 
implications regarding the applicability of the PGP and its 
requirements.  A more detailed definition of when particular 
pesticide application activities would require an entity to ob-
tain coverage under the PGP will be provided in the DNRE’s 
responsiveness summary, after the public comment period 
has ended.  
 Ultimately, for those entities that must obtain coverage 
under the PGP, the aquatic plant and algae control general 
permit will require permittees to: 

1)		 obtain	an	appropriate	Part	33	permit,	if	required;	
2)		 minimize	pesticide	use;	
3)  perform regular maintenance to clean and calibrate 

equipment	to	reduce	leaks;	
4)  apply pesticides according to the Federal Insecticide, 

Fungicide, and Rodenticide Act (FIFRA) specifica-
tions;	

5)  develop and Implement Integrated Pest Manage-
ment	(IPM)	practices;	

6)  maintain adequate records of pesticide applications, 
IPM documentation, and IPM implementation ac-
tivities;	and	

7)		 prepare	 and	 submit	 permit	 compliance	 data/infor-
mation to the permitting authority in a timely and 
complete manner.  

 The PGP does not include numeric limitations.
 Because the NPDES permitting program represents a 
new form of regulation for many of the people involved with 
aquatic nuisance plant control activities and because the im-
plementation timeframe is short, the DNRE is making every 
effort to provide information about the PGPs to the regulated 
community in a timely fashion.  A NPDES Pesticide Gener-
al Permit Overview and Application Training Workshop is 
scheduled for February 10, 2011 at Lansing Community Col-
lege, West Campus.  The workshop flyer and information 
regarding registration for the event can be found on the 
DNRE website at: http://www.michigan.gov/deq/0,1607,7-
135-3308_3333_4169---,00.html
 Questions regarding the DNRE’s pesticide permit de-
velopment process, and other related information requests 
should be directed to Mr. Jeff Fischer, Permits Section, Wa-
ter Resources Division, DNRE at 517-335-4188 or fischerj1@
michigan.gov.
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 The City of Ann Arbor, Michigan is replacing the oldest 
portion of its Wastewater Treatment Plant (WWTP) equip-
ment and associated infrastructure systems that have deterio-
rated past their useful service life. Replacement of the West 
Plant (aerial view, Figure 1), built in the 1930s, is part of the 
planned improvements.  
 These updates will require compliance with new storm 
water management regulations adopted by Ann Arbor Town-
ship and the Washtenaw County Water Resources Commis-
sioner (WRC).  In addition, the Flood Insurance Rate Map 
prepared by the Federal Emergency Management Agency 
(FEMA) incorrectly indicates the WWTP is within both the 
100-	 and	 500-year	 floodplains	 and	 incorrectly	 shows	 the	
floodway	limits	as	being	on	the	WWTP	site.	 	Because	these	
limits are located within the proposed project area, a Con-
ditional Letter of Map Revision (CLOMR) needs to be ap-

By:  James E. Scholl , P.E., D. WRE, and Leah E. Buerman, 
Malcolm Pirnie

Storm Water and Floodplain 
Management Issues for 
Updating the Ann Arbor 
Wastewater Treatment Plant

Figure 1 – Aerial Photograph of the Existing Ann Arbor, Michigan 
WWTP.



proved by FEMA before construction can begin. Efforts to ad-
dress the storm water management regulations and CLOMR 
approval have significantly complicated the design, resulting 
in increased costs and a significant delay for accomplishing 
the WWTP improvements. 
 
Objectives
 Regulatory compliance must be accomplished within 
the current site constraints.  Several expansions and upgrades 
have occurred at the WWTP since its 1930s construction.  
With the site now nearly fully developed, available land must 
be reserved for current or future wastewater treatment opera-
tions.  There is limited opportunity for use of land for storm 
water facilities, and the design must also ensure sustainable 
operation of the treatment facilities without removing the ex-
isting tree-lined buffer along the river embankment. 

Performance Standards
 Local storm water management regulations requirements 
include: 

•		 At	least	0.5	inches	of	runoff	must	be	treated	using	wa-
ter quality features,  

•		 Provide	detention	storage	to	limit	discharges	from	the	
100-year	storm	to	0.15	cfs/acre,		

•		 Interior	conveyance	pipes	with	capacity	for	the	10-year	
storm, and  

•		 Interior	surface	flooding	cannot	adversely	 impact	 the	
site for the 100-year storm.  

 
 Floodplain regulations require that the WWTP facilities 
either	be	removed	from	the	regulated	floodplain	and	flood-
way using a certified earthen embankment with specified 
minimum freeboard limits, or those structures be elevated or 
flood-proofed	when	located	within	the	floodplain.	

Site Information
 Aerial photography was used to incorporate existing land 
use into ARC Geographic Information System (ArcGIS).  The 
team compared imperviousness of the pre-existing and post-
improvement Site.  Land use for the existing site was catego-
rized into four types: grass, roofs, roads, and open processes. 
Open processes are portions of the wastewater treatment 
system where rainfall enters the treatment process and does 
not contribute runoff to the storm water network.  The open 
process areas were not given a runoff coefficient and were not 
included in the area contributing to runoff. 
The surface soil is mostly fill material, according to the Soil 
Conservation Service Soil Survey of Washtenaw County and 
previous experience at the Site.  The fill was assigned the hy-
drologic group B for a conservative runoff estimate based 
on the surrounding soil types, land slopes, and the expected 
hydro geological properties of the fill. Site-specific topogra-
phy data were collected in 2007 and the Site is mapped with 
1-foot contours, including various spot elevations from that 
survey. 

Analysis
 The proposed low-impact storm water areas are presented 
in Figure 2 using color coding designations for rain gardens, 
porous paving, grassed swales, and zero runoff areas.  Land 
use area values for pre- and post- construction comparisons 
are summarized in Table 1.  The proposed WWTP improve-
ments will decrease net impervious area of the Site by 0.11 
acres,	suggesting	that	runoff	volumes	and	peak	flows	will	de-
crease. 
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Figure 2 – Location of Proposed Low-Impact Stormwater Areas



 The proposed storm drain network was sized using es-
timated peak runoff for the 10-year event based on County 
design standards.  Model simulations included various fre-
quency events to evaluate pump performance, incorporate 
various boundary conditions, and determine the conditions 
of	surface	flooding.		The	computer	model	results	confirm	that	
proposed	storm	pipes	can	convey	the	flow	with	the	hydraulic	
grade	line	kept	below	the	top	of	the	pipe	(i.e.,	no	flooding	
during the 10-year event).  
 The model results were used to determine the 100-year 
hydrograph volumes for the triangular hydrograph approach 
defined in the Washtenaw County WRC design standards.  Be-
cause the Rational Method is used to predict steady state peak 
runoff rates, the 100-year storage requirements in Appendix 
H of County Standards were used to calculate the volume of 
runoff for the Site (assuming an insignificant release rate). 
This volume was compared to the computer model outfall 
hydrograph	and	the	time	of	constant	flow	was	adjusted	un-
til the simulated volume matched the County required vol-
ume. 
 To provide a basis of comparison, the post-conditions 
pipe network and sub-catchment model was used to predict 
the peak runoff and volume for existing land use conditions. 
The comparison model results confirm that the post-con-
struction peak runoff and volumes will be equal to or less 
than the pre-construction values. 
 In accordance with FEMA regulations, surcharging on 
the Site was evaluated based on the depth restriction of 1 
foot.	The	model	results	provide	flow	surcharge	data.	During	
the 10-year storm, the pipe capacity can provide conveyance 
for the total runoff volume, no surcharging, as required by 
County design standards and the Township of Ann Arbor 
Rules and Guidelines.  

Stormwater Solution
 The interior drainage area of the site is approximately 28 
acres, one third of which is open process capture with zero 
runoff.  Rainwater that enters the open process areas is treated 
with the wastewater prior to river discharge.  No off-site areas 
contribute runoff to the site and runoff is designed to follow 
separate east and west storm water system areas, consistent 
with past WWTP improvements.  There is one outlet for each 
of	the	drainage	areas	–	east	and	west	–	which	flow	by	grav-
ity during normal levels on the Huron River and by pump 
when the river level reaches elevation 735 feet.  The proposed 
WWTP improvements needed for this project only affect the 
Site’s west storm water area.  
 Low impact “green” storm water practices will be in-
corporated into the west area design to reduce storm water 
quantity and improve quality.  These include porous paving, 
rain gardens, grass swales, and zero-net-runoff depression 
areas with infiltration to reduce the runoff volume. In addi-
tion, hydrodynamic separators will be installed upstream of 
each storm water pump station. As such, the improvements 
will capture and infiltrate or treat 0.5 inches of runoff for the 
west area of the site and 0.26 inches for the entire site, with 
all	storm	water	flows	being	treated	to	remove	float-able	and	
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Table 1 – Post-Construction vs. Pre-Construction Land Areas
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settle-able solids prior to discharge. 
 The storm water detention volume required for a 100-
year storm is not feasible on this Site, due to limited land 
availability, artesian water table conditions for deeper pond 
excavations, and grading to maintain positive drainage.  A 
pre- versus post-runoff analysis performed for the 100-year 
storm	showed	that	peak	flows	and	volumes	will	be	reduced	
after the proposed improvements are accomplished.  East area 
flows	will	decrease	and	the	west	area	flows	will	not	change.	
The proposed Storm Water Management Plan provides a reli-
able system with water quality treatment accomplished using 
integration	of	low-impact/green	technologies.	

Floodplain Solutions
	 The	existing	FEMA	floodplain	and	floodway	delineations	
on the Ann Arbor WWTP site are shown on Figure 3.  An ex-
isting earthen embankment follows the tree line along the 
south boundary of the site and adjacent to the Huron River.  
Because this embankment was not included when the FEMA 
modeling was performed, the WWTP facilities were incor-
rectly located within those limits. To correct this error and 
account for the embankment, an updated HEC-RAS model 
for this reach of the Huron River was prepared. 
	 The	FEMA	floodplain	will	be	revised	by	using	the	model-
ing results to apply for a CLOMR with proposed improve-
ments	to	an	existing	floodwall	and	embankment	system.	The	
following elements comprise the basis for revising the map. 

•		 Physical	 Changes:	 Improve	 the	 existing	 embankment	
and sheet pile wall to increase their heights, consistent 
with the regulatory freeboard requirements 

•		 New	Topographic	Data	in	the	vicinity	of	the	WWTP	
•		 Improved	 Methodology/Data:	 The	 floodway	 is	 based	

on a new hydraulic analysis 

•		 Hydraulic	Analysis:	New	modeling	for	100-	and	500-
year	floodplain	boundaries	

Results from the HEC-RAS model for proposed changes are 
presented in Figure 4. After the CLOMR is approved, the en-
tire	WWTP	will	be	removed	from	the	100-year	floodplain.	

Conclusions
 Construction of critical improvements at the Ann Arbor, 
Michigan WWTP has been delayed due to the need for sig-
nificant upgrades to existing storm water management facili-
ties	and	the	incorrect	delineation	of	floodplain	and	floodway	
limits.		This	WWTP	is	located	adjacent	to	a	river	floodplain	
and site limitations inherent with the plant’s operating needs 
have complicated the approach for compliance with current 
storm	water	management	and	floodplain	regulations.		
To accommodate the need for improved storm water man-
agement, low-impact solutions were found to be acceptable 
through a favorable comparison of pre- versus post-runoff 
parameters. Consequently, full compliance with storm water 

Figure 3 – 
Existing FEMA 
Floodplain 
and Floodway 
Limits
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storage requirements was not required for the WWTP to pro-
ceed with its planned improvements.  
	 The	 WWTP	 has	 applied	 to	 FEMA	 for	 floodplain	 map-
ping changes through a CLOMR.  The application is based 
on corrected topographic data, a comprehensive hydraulic 
analysis and proposed embankment improvements to com-

Figure 4 –  
Results of HEC-

RAS Model 
Runs Using 

Correct Data

ply with current freeboard requirements.  By implementing 
these changes, the WWTP will be recognized as being out 
of	the	floodplain	and	can	continue	its	mission	of	long	term	
wastewater treatment, with the added benefit of improving 
its storm water management program through low-impact 
solutions. 
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michigan’s inland 
lakes
By: Tony Groves, Water Resources Practice Leader, Progressive AE

 Drain Commissioners are often called upon to take an 
active role in lake management. This article examines some 
basic characteristics of lakes, potential threats, and manage-
ment considerations.

Michigan – A Water Wonderland 
 Michigan has over 11,000 inland lakes with a surface area 
greater than 5 acres and, of those, 2,000 are larger than 50 
acres. Lakes come in all shapes and sizes and each represents 
different management challenges and opportunities.

 A common question is: what is the quality of my lake? 
The answer often depends on whom you ask.  A water skier 
would likely prefer a lake with little or no vegetation, while 
a bass fisherman knows the vegetation “holds” the fish.  The 
bass fisherman and the water skiing enthusiast may provide 
two completely divergent answers if asked about the quality 
of a particular lake.
 Scientists classify lakes based on their ability to support 
plant and animal life.  Oligotrophic lakes are generally deep 
and clear with little aquatic plant growth.  These lakes main-

LakE CouNTy aCREs

Houghton Lake Roscommon 20,044

Torch Lake antrim 18,770

Mullett Lake Cheboygan 17,360

Lake Charlevoix Charlevoix 17,260

Burt Lake Cheboygan 17,120

Lake Gogebic
 ontonagon and  

 Gogebic 
12,800

Black Lake Cheboygan 10,130

Manistique Lake Mackinac and Luce 10,130

Crystal Lake Benzie 9,711

Higgins Lake Roscommon 9,600



16 Vol 19, No. 4

tain sufficient dissolved 
oxygen in the cool, deep 
bottom waters during late 
summer to support cold-
water fish such as trout 
and whitefish.  By contrast, 
eutrophic lakes have poor 
clarity and support abun-
dant aquatic plant growth.  
In deep eutrophic lakes, the 
cool bottom waters usu-
ally contain little or no dis-
solved oxygen.  Therefore, 
these lakes can only sup-
port warm-water fish such 
as bass and pike.  Lakes 
that fall between these two 
extremes are called me-
sotrophic lakes.
 Under natural condi-
tions, most lakes will ulti-

mately evolve to a eutrophic state, as they gradually fill with 
sediment and organic matter transported to the lake from the 

surrounding watershed. As the lake becomes shallower, the 
process accelerates.   When aquatic plants become abundant, 
the	lake	slowly	begins	to	fill	in;	sediment	and	decaying	plant	
matter accumulate on the lake bottom.  Eventually, terrestrial 
plants become established and the lake is transformed to a 
marshland.  The natural lake aging process can be greatly ac-
celerated when excessive amounts of sediment and nutrients 
that stimulate aquatic plant growth enter the lake from the 
surrounding watershed.  Because these added inputs are usu-
ally associated with human activity, this accelerated lake ag-
ing process is often referred to as cultural eutrophication.
 The U.S. Geological Survey and the Michigan Department 
of Environmental Quality recently sampled 364 lakes across 
Michigan.  Results indicate that, of the lakes sampled, fewer 
than about 20% of lakes are oligotrophic, more than 50% 
are mesotrophic, and about 30% are eutrophic.  Most of the 
oligotrophic and mestorophic lakes are found in the northern 
Lower Peninsula and the Upper Peninsula, while lakes in the 
southern Lower Peninsula tend to be more eutrophic.  There 
is sometimes a tendency to conclude that eutrophic lakes have 
“poor” water quality.  However, many eutrophic lakes support 
a healthy fishery and a variety of recreational activities.
 Phosphorus is the nutrient that most often accelerates the 
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eutrophication process.  In general, as phosphorus levels in a 
lake increase, plant growth increases and water transparency 
decreases. Primary sources of phosphorus include fertilizer 
runoff and septic systems.

Potential Threats
 Infestations of exotic plant species are a significant threat 
on many Michigan lakes, and lake management projects of-
ten focus on plant control.  Exotic species of primary concern 
include Eurasian milfoil, starry stonewort, and Phragmites.  
These plants exhibit aggressive growth tendencies and, if left 
unchecked, can outcompete native plant species and domi-
nate the lake.  In embarking on a plant control program, it 
should be noted that excessive removal of aquatic plants can 
have negative consequences.  Aquatic plants perform many 
important ecological functions.  Maintaining a diversity of 
beneficial plants is as important as controlling nuisance and 
exotic species. 

Eurasian milfoil Starry stonewortPhragmites
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 In a recent nationwide assessment conducted by the US 
Environmental Protection Agency, loss of shoreland habitat 
was found to be the greatest stressor of the nation’s lakes.  
Lakes with poor shoreland habitat were three times more 
likely to be in poor biological condition.  It has long been 
realized that logs, sticks, and other woody structure in river 
systems provide habitat for a variety of aquatic insects.
 These insects form the foundation of the food chain and 
are essential to sustaining a healthy fishery.  Recent research 
indicates the same holds true for lakes.  These findings un-
derscore the need to promote restoration and preservation of 
natural shoreline areas.
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Management Considerations
 Be it as a lake board member or the delegated authority 
on a lake level project, the Drain Commissioner often plays a 
lead role in lake management.  However, in Michigan, there 
is no single governmental entity that is responsible for lake 
management.  In fact, fragmented authority can present one 
of the biggest challenges to effective management.
 Michigan has no statewide development standards for 
lake shorelands, unlike Maine, Minnesota and Wisconsin 
and several other states.  Management practices, such as 
maintaining shoreland vegetation, are voluntary and creative 
ways must be found to promote and incentivize good land 
stewardship.  Ongoing education of lake property owners is 
often vital to effective lake management.
 Lake management issues can be complex.  A manage-
ment approach that works on one lake may not be suitable or 
effective on another.  For example, watershed management 
on a naturally eutrophic lake with abundant plant growth 
may not significantly change conditions.  That is not to say 
that	watershed	management	should	not	be	done;	rather,	one	
must have realistic expectations of results. Tempering expec-
tations can be an important element of a lake management 
program.  Communication of project objectives and antici-
pated outcomes can be essential to the successful implemen-
tation of a lake management project.

930 Wagner Road  •  Essexville, MI  48732
Phone: 989.893.8681



By Tom Hickson, Michigan Association of Counties

 By now, you are undoubtedly aware that the 2010 elec-
tions resulted in huge gains for candidates of the Republican 
Party, both nationally and in Michigan.   The U.S. House of 
Representatives switched from Democratic control to a Re-
publican majority and the Democratic advantage in the U.S. 
Senate also narrowed.  In Michigan, a 20-seat swing in the 
House returned Republicans to the majority.  The party also 
controls the Governor’s chair, owns a supermajority in the 
Senate and dominates the Supreme Court. While this might 
not seem to have much to do with the title of this article, the 
massive power shift had a huge impact on what happened in 
lame duck and what MACDC should be looking forward to 
over the next two years.

Recapping Lame Duck and Looking Ahead

l e G i S l at i v e  u P d at e

Lame Duck 2010
 Lame duck this time around lasted for just eight session 
days.  In the past, lame duck session has lasted for roughly 14 
days.  It may not seem like a huge difference but shortening 
the time frame that much meant that very few initiatives or 
bills were passed in comparison to previous years.  
 With Republicans having such huge sweeps and the 
lame-duck Senate already in Republican hands, there was 
little incentive to meet with the Democratic leadership in the 
House.  For Republicans, waiting until January 1 to tackle big 
issues was more advantageous.  
 The limited number of session days combined with con-
stitutional time frames (the Michigan Constitution requires 
that a bill must lay over a minimum of five days in each 
chamber before it can become law) and the huge number 
of “farewell” speeches by term-limited legislators (39 in the 
House alone) to severely impede post-election accomplish-
ments.  However, the Legislature returned for one final day 
on December 15th to act on a few “clean-up” items.
 House Bill 5550, sponsored by Rep. Jeff Mayes (D-Bay 
County), passed on the final night of session.  The new law, 
Public Act 321 of 2010, allows a municipality to issue a re-
funding security that did not meet the requirement that the 
principal and interest be less than the principal and inter-
est of the outstanding security being re-funded.   In other 
words, if a Drain Commissioner issued debt, and something 
happened with a project, such as the owner going bankrupt, 
the Drain Commissioner could issue new debt to lower the 
principle and interest payments and extend the timeframe 
for paying off the debt.  The refunding security would have 
to be issued before December 31, 2012 and the municipality 
would have to hold a public hearing 30 days before issuance.  
The Department of Treasury would have to approve the is-
suance within 60 days and cannot unreasonably withhold 
approval.  
 MACDC supported HB 5751, which would have added 
tiebreaker criteria for awarding State Revolving Fund loan ap-
plications.  House Bill 5751 made it through one house but 
did not pass.  
 MACDC was neutral on SB 715, legislation that would 
require additional information in the notice of a public hear-
ing for the apportionment of benefits.  Senate Bill 715 moved 
on the final day of session and was signed into law as public 
Act 399 of 2010.  
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Prospects for the New Year
 As for 2011, many changes are in store and new oppor-
tunities arise.  The top five positions in the new House of 
Representatives will be controlled by former county officials.  
Speaker Jase Bolger (R-Calhoun County), Minority Leader 
Hammel (D-Genesee County), Floor Leader Stamas (R-Mid-
land County) and Minority Floor Leader Segal (D-Calhoun 
County) are all former county commissioners.  Likewise, 
House Appropriations Chair Moss (R-Oakland County), 
Senate Appropriations Chair Kahn (R-Saginaw County) and 
the Lieutenant Governor, Brian Calley, are also former county 
commissioners.    The advantage of having so many former 
county officials in leadership positions is that they will likely 
have a better understanding of county drain issues than the 
previous leadership.  
 While the full membership of various legislative com-
mittees that MACDC works with, such as agriculture, local 
government and environmental have not yet been estab-
lished, some of the chairs of these committees have been 
announced.  Senator-Elect Joe Hune (R-Livingston County) 
will chair Agriculture, Senator-Elect Tom Casperson (R-Delta 
County) will chair the Environmental Committee and Sena-
tor Dave Robertson (R-Genesee County will chair the Local 
Government Committee.  
 Additionally, some of the Snyder Administration posi-

tions are filling out.  Familiar faces will be in the Agricul-
ture Department, as former Deputy Director Keith Creagh 
will have that post.  Governor-Elect Snyder also plans on 
again splitting the DNRE  back into the DEQ, which will be 
headed by former Agriculture Director Dan Wyant, and the 
DNR, which will be headed by former Parks and Recreation 
Division Chief and DNR Legislative Liaison, Rodney Stokes.  
These individuals also have knowledge of drain issues from 
their past experiences.
 That bodes well for MACDC as we begin the next session 
and attempt to get some Drain Code amendments adopted, 
namely those that were attempted in the previous session.  
Legislation allowing Drainage Districts to participate in in-
surance pools and allowing legal expenses resulting from ac-
tions against a Drainage District to be assessed to the District 
will be pursued this term.  MACDC will also likely pursue 
legislation to allow for the removal of obstructions and in-
terferences in drains, as well as legislation to define drains 
“visibly in existence.”  
 As we get closer to the beginning of the new session, it 
is imperative that Drain Commissioners take time to get to 
know their Senators and Representatives.  These relationships 
have no substitute, particularly when trying to convince legis-
lators to support these initiatives!
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trict.)  Much of it courses through suburban areas, where 
construction restoration would need to blend with residen-
tial landscaping.  
 The project involved nine different drain branches along 
with the main channel, for a total of 16.86 miles. The drain 
outlet and three of the branches had never before been es-
tablished as county drains, so some 70 new drain easements 
were needed.  Three regional detention areas were built, 
which also entailed significant land acquisition.  All of this 
was eventually accomplished without condemnation. 

Petition to End Flooding Yields Controversy
 Unfortunately, the project did not stay out of court.  It 
was always controversial. The City of Marysville petitioned 
for	the	project	in	1996	because	of	flooding,	which	it	attribut-
ed to being downstream of rapid development in surround-
ing townships.  Port Huron Township filed a lawsuit chal-
lenging the Determination of Necessity, believing they would 
unfairly have to pay for a drain project to stop Marysville’s 
flooding.	 	The	township	alleged	that	Marysville	had	caused	
its	own	flooding	problems	by	its	development	policies.		
 Drain Commissioner Fuller was able to resolve this early 
challenge by meeting with leaders of the three municipalities 
and persuading them to share equally in the cost of a pre-
liminary engineering study.  Following the preliminary engi-
neering report, Port Huron Township dropped its lawsuit. 
 In 2002, Port Huron Township again filed, this time to 
challenge a Reconvened Board of Determination that added 
lands to the Drainage District.  That lawsuit was eventually 
resolved by convincing the Township leaders that their citi-
zens would not be unfairly assessed.  In the end, there were 
no challenges to the drain apportionment, which was final-
ized in December 2008, just before Fuller left office.
 “Part of the success of the project came from holding fre-
quent meetings with the City and Townships to keep them 

bunCe Creek 
HuFFman DRAIN  
Innovation Through Bi-Partisan Cooperation       

&

By Bob Wiley, St. Clair County Drain Commissioner, Fred Fuller, 
Huron Consultants and Eric Ostling, P.E., Huron Consultants 

 When newly-elected St. Clair County Drain Commission-
er Bob Wiley took office in January 2009, he was suddenly in 
charge of the largest, most expensive drain project in St. Clair 
County history.  The Bunce Creek & Huffman County Drain 
Project had been let and apportioned, and construction was 
about to begin.
 Fortunately, Wiley and the previous Drain Commission-
er, Fred Fuller, had established a good working relationship 
in the office transition.  Though they were from different po-
litical parties, they were able to work together to make sure 
the project proceeded smoothly.  That took willingness to put 
aside any past differences and determination to focus on the 
best interests of the public in getting the project done.
 Bunce Creek & Huffman Drain serves a drainage district 
of 7,600 acres that includes three main municipalities—the 
City of Marysville, Port Huron Township and Kimball Town-
ship. (The City of Port Huron also had 14 acres in the dis-

Project Team, (l to r):  Eric Ostling, Project Engineer, Huron Con-
sultants; Bob Wiley, St. Clair County Drain Commissioner; Fred 
Fuller, Senior Project Professional, Huron Consultants
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mer	and	high	flows	to	overflow	the	skimmer	at	a	much	lower	
elevation than before.  This allowed creek water to discharge 
to the river more quickly, without heading up. Combined 
with the three regional detention areas that were created, this 
solved the outlet problem.
 HEC-HMS software (the “Hydraulic Education Center 
Hydrologic Modeling System”) obtained from the United 
States Army Corps of Engineers was used to design improve-
ments.  Flood discharge requests from the Land and Water 

informed on project status and from showing them that the 
project’s burdens were being spread equally,” said Fuller. “For 
instance, a regional detention area was located in each mu-
nicipality, which gave them a sense of shared responsibility 
for their storm water.”
 When he took office, Commissioner Wiley kept the proj-
ect on track by retaining the Drain Office staff, such as Proj-
ect Manager Charles Wood, who had been involved with the 
project for many years.  Wiley also held numerous meetings 
with individual landowners and municipal officials to ad-
dress their concerns.  
 Because of the court challenges, project complexity and 
difficulties with land acquisition, it took nearly 14 years to 
finish the work on Bunce Creek Huffman Drain.  The project 
was completed in July of 2010, under budget (Computation 
of Cost – $6.9 million) and only a little past schedule.  A 
number of innovative features were incorporated.

Solving the Outlet Problem
 Using a Qualifications-Based Selection process, the St. 
Clair County Drain Commissioner’s office (SCCDC) chose 
Huron Consultants of Port Huron as the design engineer. A 
principal engineering challenge was that Bunce Creek’s out-
lets to the St. Clair River were restricted and could not be 
enlarged	 cost-effectively.	 	 The	 main	 outlet	 flowed	 beneath	
Detroit Edison’s old coal-fired Marysville Power Plant that 
sits	on	the	confluence	with	the	river.	 	There,	 the	outlet	was	
restricted by a number of concrete channels and weirs under 
the plant.  Just upstream, there was also a series of screens 
and grates to keep logs, brush and other debris from getting 
stuck in the channels under the plant.  These further con-
tributed	 to	 the	 restriction	of	outlet	flows.	 	The	plant	 is	not	
currently operating and it is the oldest surviving power plant 
owned by DTE Energy.  Someday it may be torn down but, 
for the time being, there was no practical way to improve the 
outlet under the plant.  
 The Michigan Department of Transportation (MDOT) 
installed	 a	 secondary	 overflow	 outlet	 during	 a	 reconstruc-
tion of Highway M-25 a few decades ago.  This was a 72-inch 
concrete pipe upstream from the Edison plant, which crossed 
under M-25, discharging to the St. Clair River.   Ideally, this 
pipe would have been replaced by a new open channel out 
to the river.  That, however, would have required building a 
bridge for the four lanes of M-25 and was determined to be 
prohibitively expensive.  Huron Consultants concluded that 
the most cost-effective way to improve the outlet of Bunce 
Creek was to reconstruct the secondary outlet and make it the 
primary outlet. 
 The secondary outlet itself was restricted by a dilapidated 
oil-skimmer structure with corrugated steel walls that forced 
the water to rise nearly 15 feet above the invert of the 72-inch 
pipe	before	 it	 could	flow	out	 the	pipe	 to	 the	 river.	 	Huron	
Consultants designed a new outlet structure that kept some 
of the oil-skimming capability that DTE Energy wanted, while 
also	allowing	below-the-surface	flows	to	pass	under	the	skim-

Detroit Edison’s Marysville Power Plant, under which Bunce Creek 
flows into the St. Clair River
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Management Division of the Michigan Department of En-
vironmental	Quality	(DEQ)	were	used	to	compare	the	flow	
data at several points throughout the drain system. The HEC-
HMS	data	was	revised	to	approximate	the	DEQ	flows.
	 The	 original	 peak	 flow	 for	 the	 100-year,	 or	 1%	 chance	
storm event was calculated with HEC-HMS as 756 cfs at a 
time of concentration of about 10 hours into the storm event, 

Bunce Creek, near the new primary outlet, with the Detroit Edison 
Power Plant in the background

The new primary outlet structure built for Bunce Creek 

with a total duration of about 34 hours. After all of the im-
provements were made to the system, calculations showed 
the hydrograph would be significantly affected. The calculat-
ed	peak	flow	became	538	cfs	at	about	8.5	hours,	a	reduction	
of	nearly	30%.		The	residual	flows	continued	on	beyond	the	
time	constraints	of	the	program.	The	new	base	flow	of	about	
24 cfs would continue for a couple of days after a significant 
storm event. This was due to the restricted discharge outlets 
drawing out the release of detained water for up to 48-72 
hours, depending upon the particular detention basin.
 
The Lost Creek
 When Huron Consultants took over the project, they 
discovered that an engineering decision several decades ago 
contributed	to	much	of	the	flooding	in	Marysville.		The	city,	
historically, had three creeks running through it that emptied 
into the St. Clair River. To the north was Bunce Creek, on the 
south side was Cuttle Creek and in between was a smaller 
creek of various names.  The stretch running through the City 
was eventually replaced by the city’s storm drain system.  The 
upper	 part,	 however,	 flowed	 out	 of	 Kimball	 Township	 and	
these	flows	from	its	upper	watershed	needed	somewhere	to	
go other than Marysville’s storm drain system.  In the 1970s, 
it	was	decided	to	redirect	these	flows	south	to	Cuttle	Creek	
through an undeveloped platted street corridor called St. 
Clair Boulevard, and so Marysville’s “St. Clair Boulevard 
Drain” was born.
 Huron Consultants observed that this man-made ‘solu-
tion’	was	contrary	to	the	natural	topography;	the	St.	Clair	Bou-
levard Drain had very little downward slope.  During heavy 
storms, storm water would back up in the St. Clair Boulevard 
Drain	and	flow	into	a	low-lying	subdivision	known	as	Presi-
dential Estates.  
 Huron Consultants’ solution to this situation was to re-
direct	the	flows	from	the	lost	creek	into	Bunce	Creek,	more	in	
keeping with the lay of the land.  This, of course, could lead 



to	a	greater	burden	on	Bunce	Creek	during	flood	events,	so	
Huron	designed	a	detention	area	to	capture	the	excess	flows	
from the lost creek and slow their release into Bunce Creek.

The Marysville Detention Basin (Area J)
 In the preliminary project plans, ten different areas in 
the watershed were identified as potential sites for regional 
detention.  The areas that labeled D, I, and J were selected, 
based on the owners’ willingness to sell, purchase cost, con-
struction cost and hydrological suitability.  
 The City of Marysville owned some vacant land (Area J) 
near the point where the lost creek (designated Branch 8) 
flowed	into	the	St.	Clair	Boulevard	Drain.	The	land	was	plat-
ted but had not been developed, partly because some of it 
was wetland.  Some of the upland area was used by the City’s 
DPW for dumping debris and excess materials.  The City’s 
water tower was also located there. The city had envisioned 
this area as a park.  Huron Consultants designed a 27-acre 
storm water detention area there that could also be used as 
a nature park.  A low berm, or dike, would be built around 
the wetlands.  The uplands could be excavated for clay soil to 
build the dike.
 There was a hitch, though.  To obtain the DEQ permit for 
the project, the whole Bunce Creek system was surveyed for 
endangered species. Sullivant’s Milkweed, a Michigan Threat-
ened Species found in lakeplain prairie habitat, was identified 
in some of the upland areas within the proposed Marysville 
detention area. This discovery was one of a very few occur-
rences in Michigan.  An engineer on the project commented 
that this was the first time he’d been asked to design a site 
where he couldn’t impact either wetlands or uplands!  How-
ever, not all the uplands contained Sullivant’s Milkweed, so 
some could be excavated for the dike material.  The detention 
basin	was	designed	so	that	flood	levels	would	not	inundate	

the milkweed’s habitat.  The existence of this species gives 
the new nature park in Marysville a unique feature of special 
interest.
	 To	gain	relief	from	potential	flooding	as	soon	as	possible,	
the City of Marysville constructed this detention basin and 
the new outlet structure in the summer of 2008, based on 
Huron Consultants’ designs, before the rest of this complex 
project could be readied for a letting by the Drain Commis-
sioner.  Marysville subsequently turned these facilities over 
to the drainage district and were given credit for their cost as 
part of the assessment process. 
 The 100-year, 1%-chance storm event for Branch 8 calcu-
lated with HEC-HMS was 68 cfs, at a time of concentration of 
about 4 hours into the storm event, with a total duration of 
about 20 hours. The Marysville detention basin, with its re-
stricted 18-inch pipe outlet, reduced the discharge to a maxi-
mum	of	14	cfs,	and	increased	the	total	flow	duration	to	about	
47 hours, more than double the original duration. 

The Port Huron Township Detention Basin (Area D)
 Area D, located in Port Huron Township on the upper 
mainstream of the drain, was targeted as a good spot for de-
tention, partly because of the existing “dike” formed by the 
I-94 expressway.  Early on, engineers had suggested excavat-
ing a detention basin here in a vacant wooded area surround-
ed by railroad tracks and the expressway. 
 The ecological consultant on the project, Bill Collins of 
Huron Ecologic, pointed out that the proposed area was a 
mature forested wetland and that the DEQ would probably 
not grant a permit to excavate it.  As an alternative, he asked if 
it was possible to use adjacent borrow pit ponds along I-94 to 
detain storm water.  Huron Consultants checked elevations 
and found it would be feasible to lower the ponds’ water 
level and let them refill from the drain during large storm 
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Sullivant’s Milkweed, a Michigan 
Threatened Species, which is now 
protected within the Marysville De-
tention Basin

The dike around the Marysville Detention Basin is 
now used for a hiking trail

Replacing an undersized enclosure 
on Branch 8 in Presidential Estates 
Subdivision
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events. The drain could easily be rerouted through the ponds, 
the landowner was willing to sell an easement over the ponds 
and MDOT permitted the work in the I-94 right-of-way.  This 
turned out to be a very cost-effective detention area.
 Flows from the drain were diverted through the two ex-
isting	ponds	by	a	series	of	channels.	The	bankfull	flow	at	this	
point along the drain was determined using Regional Curves 
developed by Huron Consultants for St. Clair County’s Gal-
braith Drain Project in 2004, as part of a grant from the Great 
Lakes Commission. Using the geometry of the existing chan-
nel, the bankfull area, width and depth were determined. 
A diversion channel was cut through the side slope at that 
depth, leading to the detention area. A weir was constructed 
at the cut in the side slope and protected with Armor-Loc 
concrete blocks. 
 As the water level rises in the drain, roughly half of that 
flow	above	the	bankfull	elevation	is	diverted	down	the	side	
channel. The first, smaller pond, acts as a sediment forebay 
to improve water quality before traveling down a connec-
tor channel to the larger pond, where fish and other wildlife 
were known to thrive. The outlet of the large pond was low-
ered and replaced with a 12-inch diameter pipe. An armored 
emergency spillway was constructed 3.4 feet above the pipe 
invert. A deeper outlet channel was constructed in the road 
ditch along I-94, reconnecting to the drain.  The retained wa-
ter level in the ponds was lowered by 3.4 feet, to accommo-
date a detention volume estimated at about 40 acre-feet. 
	 The	original	peak	flow	calculated	with	HEC-HMS	for	the	
100-year storm event was about 280 cfs, at about 3 hours, 
with a total duration of about 26 hours. After construction 
of	the	diversion	channel	and	detention	basin,	the	peak	flow	
was reduced to 170 cfs at about 6 hours, lasting for about 
11	 hours.	 At	 that	 point,	 just	 under	 half	 of	 the	 full	 flow	 of	
the main branch of the drain would be diverted through the 
detention	basin.		Full	flow	would	discharge	to	the	overflow	
spillway	through	the	I-94	ditch,	to	the	confluence	again	with	
the	main	branch.	When	floodwaters	in	the	main	branch	be-
gin	to	recede,	the	ponds	would	back	flow	through	the	diver-
sion	channel.	Thus,	 the	flows	would	actually	be	 somewhat	
higher than the calculated restricted discharge through the 
outlet	pipe.	The	 residual	flows	caused	by	 the	 restricted	dis-
charge pipe should increase the total duration to about 48 
hours, or about double the initial duration. 

The Kimball Township Detention Basin (Area I)
 There was another large vacant piece of land on the west 
side of I-94, in Kimball Township, through which Branches 
6	and	7	flowed.	 	This	was	identified	as	an	excellent	site	for	
regional detention. The property had been on the market for 
several years, was mostly cleared of trees, but had a very ex-
pensive list price.  Because it had pockets of wetlands, was not 
near an expressway exit, and due to the declining real estate 
market, Drain Commissioner Fuller was eventually able to 
buy it.  No more than 30 acres were needed for storm water 
detention but the owners were only willing to sell the entire 

The Port Huron Township Detention Basin: A new channel was 
constructed along I-94 to lower the water level in a borrow pit 
pond so it can be used as a detention basin on the Bunce Creek 
mainstream during large storm events.
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parcel of 135 acres. At first, a manufacturer appeared willing 
to partner in the purchase but the failing economy smoth-
ered that idea. Commissioner Fuller investigated the possi-
bility of using the property for a wetland mitigation bank, 
but	that	plan	was	nixed	because	the	site	was	in	the	flight	path	
of the St. Clair County Airport. The Federal Aviation Admin-
istration prohibits wetland creation within 10,000 feet of any 
airports where jet airplanes land, because of the potential for 
collisions with waterfowl.
 In the end, Commissioner Fuller purchased the land in 
the hope that, when the local economy improves, the excess 
acreage can be sold for development and the proceeds re-
turned to the Drainage District.  In the meantime, Commis-
sioner Wiley is looking for innovative ways to use the land.  
He has contracted with a radio-control airplane club to set up 
a landing strip there and he is discussing with local agricul-
turalists the idea of a creating a model farm on the site using 
the latest in Best Management Practices for water quality. 
	 The	most	cost-effective	and	flexible	way	to	provide	deten-
tion on this site was, again, to build a low dike, from two to 
five feet in height, with restricted outlet pipes for both drain 
branches	that	flow	out	of	it.	This	meant	there	was	very	little	
excavation cost, few of the onsite wetlands were impacted 
and it will be easy to reconfigure detention on the site to fit 
in with any future development plans.  
 Each of Branches 6 and 7 contributed about one-half 
square mile of drainage area, for a total of about one square 
mile.  The dike was built around 65 acres of the site that the 
topography	made	suitable	for	flooding.		Material	for	the	dike	
was excavated on-site from the clay subsoil that is dominant 
in the region. Each branch was provided with one 15-inch 
diameter outlet pipe, and an armored spillway at the design 
elevation, leaving one foot of freeboard to the top of the dike. 
The storm runoff in each branch would head up as the storm 
intensity increased, while the restricted outlet discharges re-

Building a dike along I-94 to create the Kimball Township Deten-
tion Basin

The straw-matted dike, just outside the I-94 right-of way, surrounds 
the Kimball Township Detention Basin, 65 acres of wetlands and 
uplands that will trap flood water during large storm events 

mained relatively constant. The design detention volume was 
about 62 acre-feet. The time of detention was maximized at 
about 72 hours, the threshold suggested by the Federal Avia-
tion Administration to prevent the danger of waterfowl fre-
quenting the vicinity of the airport.
	 The	original	100-year	storm	peak	flows	were	calculated	
as 112 cfs at about 4 hours, with a total duration of about 24 
hours.	Combining	the	flows	from	each	branch	into	one	de-
tention	facility	redistributed	the	restricted	outlet	flows	equal-
ly over each branch. The peak-restricted discharge of about 
28-29 cfs per branch was a significant improvement for the 
areas	downstream	prone	to	flooding.	Residual	flows	for	each	
branch averaged 6 cfs, approaching 72 hours by the restricted 
outlet calculations, nearly tripling the total duration of the 
event.
 Altogether, detention areas D, I and J detain about 3 
square miles of the nearly 12-square-mile drainage district. 
Ultimately, the HEC-HMS modeling showed that a 100-year 
peak	flow	near	the	outlet	of	Bunce	Creek	would	be	reduced	
from 756 cfs to 538 cfs by the regional detention areas. This 
reduced	 the	100-year	floodplain	elevation	by	an	average	of	
about one foot in the lower reaches of the mainstream. The 
Bunce Creek and Huffman Drain will be monitored for years 
to come to determine the effectiveness of the detention de-
signs and the effects on the rest of the system downstream.

Three More Natural Areas Protected
 One of the other innovative facets of this project was 
the use of preservation credit for wetland mitigation. State 
law requires mitigation for permitted wetland destruction by 
creating new wetlands at a ratio of 1.5 acres for each acre 
destroyed. This ratio can vary, depending on the type and 
quality of wetlands destroyed. For instance, forested wetland 
impact requires 2 to 1 mitigation. 
 The law also allows, in some cases, mitigation by per-
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manent preservation of existing high-quality wetlands, at a 
ratio of 10 acres preserved for each acre destroyed.  This re-
quires placing a “conservation easement” on the high-qual-
ity wetlands, ensuring that they will never be developed or 
changed. 
 Because 2.48 acres of wetland were to be filled or dredged 
by the Bunce Creek & Huffman Drain project, some mitiga-
tion was required.  When plans for a wetland mitigation bank 
fell through, the mitigation was accomplished by purchas-
ing	land	and/or	conservation	easements	that	would	protect	
pristine high-quality wetland areas.  This cost the Drainage 
District less than constructing new wetlands at the requisite 
mitigation ratios.  It also released the drainage district from 
long-term maintenance of mitigated wetlands. Furthermore, 
it had the benefit of protecting three natural areas in or near 
the watershed.  
 First, the Drain Commissioner purchased from Kimball 
Township a conservation easement over 16 acres of a forested 
wetland behind the newly-built township hall.  These woods 
contained Painted Trillium, a Michigan Endangered Species 
that is currently found only in St. Clair County, in Michi-
gan (it is also found in Ontario, New England and Appala-
chia, but is nowhere common.)  The conservation easement 
was given to the DEQ and Kimball Township now uses this 
property as a nature park. The Township was also pleased to 
receive funds for the conservation easement, which helped 
offset some of the cost of purchasing the land for its new 
hall.
 Another property containing Painted Trillium and ad-
joining the county’s Wadhams-to-Avoca hiking and biking 
trail, was purchased in fee and turned over to the St. Clair 
County Parks and Recreation Commission for future man-
agement.  The Drainage District paid for the wetland parts 
of this parcel and County Parks chipped in for the uplands. 
A conservation easement over the wetlands was given to the 
DEQ.
 A third property, 17 acres in size, containing high-quality 
forested wetland in Fort Gratiot Township, was purchased 
and donated to the Thumb Land Conservancy. A conserva-
tion easement over the property was given to the DEQ, but 
the land conservancy will own the land and will be respon-
sible for its protection and maintenance.  
 “Finding an entity to take responsibility for owning the 
land covered by the conservation easement is a key part of 
making this type of mitigation feasible,” says Fuller. “This 
‘mitigation by preservation,’ I think, is a win-win for every-
body.”

Renaming the Drain
 The original County Drain that this project was built 
upon was named the “Huffman Drain.”  It was established 
about 1900 by making improvements to natural Bunce Creek.  
Six branches were added during four petitioned projects be-
tween 1908 and 1958.  Marysville requested that three ad-
ditional	tributaries	flowing	through	the	city	be	established	as	

Wetland mitigation for the project was accomplished by purchasing 
pristine forested wetland for permanent preservation.  Ten acres 
were put under Conservation Easement for each acre of wetland 
impacted by the project.  The Painted Trillium (above), a Michi-
gan Endangered Species found only in St. Clair County, is one of 
the species that has been protected in the three natural areas cre-
ated by mitigation for the project. 



branches of the Huffman Drain.  The Drain Commissioner’s 
jurisdiction had never been extended all the way to the outlet 
of Bunce Creek at the St. Clair River, but that extension was 
also part of this petitioned project.  To create a better percep-
tion in the public’s mind of the watercourse, it was decided to 
restore its original name as a creek.  People tend to have more 
respect for a “creek” than a “drain” and, therefore, treat it bet-
ter.  The entire system was renamed “Bunce Creek and Huff-
man Drain,” to include the name of the original creek and 
also keep the drain’s name to avoid confusion when using 
old maps.  The hybrid name eased transition to the restored 
name.

Other Interesting Features
 Huron Consultants’ design incorporated many innova-
tive methods of stream restoration that have been developed 
by David L. Rosgen, Professional Hydrologist. The “Rosgen 
Method” focuses on the use of natural features and materials 
to augment the stream, as an alternative to channelization 
and other highly disruptive construction operations. 
 In-stream structures, referred to as “cross-vanes” and “J-
hooks,”	are	constructed	of	stone	and/or	logs.		These	structures	
armor the lower banks of streams.  J-Hooks are formed using 
a log or a line of stones that projects from one streambank 
diagonally upstream against the current (counter-intuitively 
perhaps). The design rises in elevation as it nears the bank, 
from the toe of the slope up to the bankfull elevation. This 
structure	acts	as	a	weir,	 redirecting	erosive	flows	away	from	
the toe of slope toward the center of the drain.  The first J-
hook is placed at the beginning point of erosion along the 
curve, with successive J-hooks placed at calculated intervals 

to	keep	directing	the	flow	from	the	toe	of	slope	through	the	
curve, past the area of erosion. Cross-vanes cross the stream, 
anchored in both banks. They armor the channel bottom at 
the	point	of	erosion	and	are	useful	 in	directing	the	flow	to	
the center of the stream and in preventing down-cutting or 
back-cutting of the waterway. 
 St. Clair County and Huron Consultants had used such 
structures on other projects.  They were included on a por-
tion of the mainstream of Bunce Creek where very tall, steep 
banks were being eroded at the outside of several bends. 
The bankfull elevations were determined through the use of 
previously-developed Regional Curves.  Elevations were con-
firmed in the field by bankfull indicators such as fresh sedi-
ment bars and vegetation boundaries. 
 The excavation of “bankfull benches” was also employed 
wherever there appeared to be an opportunity to use the full 
width of the drain easement (generally 75 feet each side of 
the centerline) for widening of the channel.  These opportu-
nities	occurred	where	the	drain	flowed	through	large	parcels	
of vacant land in the townships or in the downstream areas 
where old steep banks were collapsing.  The bankfull depths 
were also derived from the Drain Commissioner’s Regional 
Curves developed in 2004. 
	 These	 bankfull	 benches	 provide	 additional	 flood	 stor-
age, a place for sediment to settle out, and improved wildlife 
habitat	 along	 the	 creek.	 	 Very	 little	 natural	 floodplain	 had	
been left along this drain, which was one of the reasons for 
its	flooding	problems.	
 The water quality of the Bunce Creek & Huffman Drain 
will be improved by the construction of these man-made 
floodplains	and	by	the	three	regional	detention	areas,	which	

Wherever there was a good opportunity, bankfull benches were excavated along Bunce Creek to restore some of the natural floodplain 
storage that had been lost by previous channelizations of the drain
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will trap sediment, filter out pollutants and alleviate stream-
bank	erosion	by	reducing	the	“flashiness”	of	the	creek.	
 Excavation of the drain was prescribed only where the 
gradient made it necessary, so many reaches of the drain and 
its branches were not excavated.  This saved money and pre-
served some of the natural character of the streams. Drain Of-
fice field crews cleared logjams, brush and other obstructions 
by hand along several miles of the drain.  When excavation 
was	necessary,	a	low-flow	channel	was	dug.		In	most	reaches,	
these	low-flow	channels	were	excavated	with	minimal	bank	
disturbance, which prevented the need for restoration, kept 
costs low, reduced the potential for soil erosion, and helped 
preserve the stream’s natural character.
 A number of severely eroded sites were identified for 
restoration.  The upper parts of the creek had been chan-
nelized and straightened in the past for improved drainage.  
The drain and the downstream natural creek had meandered 
over the years, widening and deepening to compensate for 
development changes in the watershed. Lateral and vertical 
instability had caused bank erosion, particularly evident at 
the outer banks of curves.
 Upstream of man-made or natural obstructions, water-
courses may tend to widen to create capacity for the volume 
of water that “heads up” behind such obstructions. In two 
locations, upstream of a culvert enclosure and another up-
stream of a bridge crossing, the drain had meandered exces-
sively, creating ox-bows, badly eroding the creek banks and 
threatening to eventually undermine adjacent roads, resi-
dences or other structures. 
 After consultation with the DEQ, the drain was straight-
ened	in	these	two	locations	to	direct	the	vector	of	flow	into	
the center of the crossing structure by cutting the channel 
across the sediment bars on the inside banks of the curves.  
Erosive forces at these sites were determined to be too severe 
to be remedied by J-hooks or crossvanes.  Channel excava-
tion	created	more	floodplain	capacity	and	the	old	ox-bows	
left after these bypasses should create eddies and pockets of 
low velocities, to settle out sediment. 
 Because most of this project was conducted through, or 
close to, urbanized areas, there was no burning and burying 
of wood debris.  Tree removal was kept to a minimum and 
contractors were instructed in the bid specifications to cut 
only those trees necessary for access and excavation.  This 
reduced costs and retained shade on both sides of the drain.  
Shade retards the growth of aquatic vegetation such as cat-
tails and especially the invasive Common Reed (Phragmites 
australis) that has become a big problem in St. Clair Coun-
ty.  Nevertheless, much tree and brush clearing was neces-
sary.  Contractors used a leased chipping machine to chip 
up all the wood debris that they were unable to give away to 
landowners as firewood. The chips were spread on the drain 
right-of-ways, which helped stabilize them during a muddy 
spring.  The chipping went surprisingly well and proved cost-
effective.
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On many of the drain 
branches, trees were 
removed only as neces-
sary to gain access to 
excavate a low-flow 
channel.  Note the 
bench of the two-stage 
ditch on the finished 
drain.
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Replacement of Crossings
 Over 20 culverts were replaced or installed throughout 
the project area. In most instances, the culverts were up-sized 
to	accommodate	the	100-year	flows	determined	by	the	HEC-
HMS	 software	 program.	 	 Up-sizing	 provided	 better	 flood	
protection to the residential areas serviced by this drain. The 
MESBOA method for installing stream culverts was used as a 
guideline to designing the system improvements, a method 
advocated by the DEQ. 
 As described in the DEQ manual Sustainable Soil and 
Water Quality Practices on Forested Land, MESBOA stands 
for the six steps in the sizing and placement of culverts:
 “Match culvert width to bankfull stream width. This may 
not always be feasible, as the bankfull width may be much 
wider than the available culvert sizes.” (Arch-pipes were used 
whenever feasible on this project, to maximize the width 
and capacity, while minimizing the height of the culverts to 
accommodate the required cover. The surface grade could 
not be raised in some instances to accommodate larger cul-
verts.)
 “Extend culvert length through the side slope toe of the 
road.” (The St. Clair County Road Commission requirements 
for side slopes dictated the increased length of many of the 
public road crossings. Where the culverts could not be ex-
tended, other means were used to improve the inlet condi-
tions. As an example, heavy riprap was often used to stabilize 
the end slopes to prevent soil erosion.)
 “set culvert slope the same as stream slope.” (Setting 
culverts at too steep a slope is a primary reason that many 
culverts impede fish passage. Normally, with the culvert set at 
the same slope as the channel up or down stream, the veloc-
ity will increase in the pipe. For this project, the pipe slopes 
were minimized to minimize the velocities. The pipes were 
sized	 to	 accommodate	 the	 flows	 at	 the	 minimized	 veloci-
ties.)
 “Bury the culvert 4 to 12 inches into the stream bottom.” 
(Most culverts on this project were recessed into the channel 
bottom. This practice establishes a sediment trap, and allows 
sediment to fill the invert of the pipe over time to provide a 
more natural bottom for in-stream habitat.)
 “offset multiple culverts.” (Wherever multiple culverts 
were installed at a crossing on this project, one pipe was re-
cessed	into	the	channel	bottom	to	convey	the	base	flows	and	
form	the	low-flow	channel.	The	other	culvert(s)	were	set	at	
higher	elevations	to	begin	conveying	the	higher	flows	as	the	
waters rise. It may be noted that installation of multiple cul-
verts may be another way to spread the conveyance of the 
flow	across	the	bankfull	width,	while	minimizing	the	height	
of the crossing for the required cover.)
 “align the culvert with the stream channel.” (This was 
done where necessary for this project. Where the culvert could 
not be aligned to the drain at certain crossings, the drain was 
realigned to the pipe or bridge. This improves the inlet condi-
tion,	by	directing	the	vector	of	flow	in	line	with	the	pipe,	and	
reducing erosive forces on the side slopes.)

 Pipe arches—corrugated steel pipe (CSP) rolled into 
arch shapes—were used more often than round pipes. Some 
very large culverts were required in the lower reaches of the 
mainstream. Two large pipe arches, 171 inches by 110 inches 
(equivalent to a 12-foot diameter round pipe), were installed 
in collaboration with one landowner, where bridges were not 
feasible.
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All trees were either salvaged for firewood or chipped on site.  
Wood debris was not burned or buried.
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 Culverts were installed for many different purposes on 
this project. Some culverts were replaced in-kind due to struc-
tural	integrity;	some	were	increased	in	size	for	added	capacity,	
while others were installed to replace private bridges. Some 
were installed as new crossings for the property owners to 
access their land, or for the Drain Commissioner to have bet-
ter access for future drain maintenance. Lastly, some culverts 
were used for innovative special purposes, such as to redirect 

or	restrict	flow	in	the	detention	basins.
	 Several	private	bridges	were	removed	or	replaced;	some	
bridges were newly installed. Most notably, two bridges were 
installed at landowner expense on the creek downstream of 
the 171 x 110 pipe arches, a place where the top of bank was 
more than fifty feet across. Each of these bridges consisted of 
three steel beams on concrete foundations, with wood deck-
ing. The long beams were required to bridge the tops of the 

The project included some difficult work through residential neighborhoods.  The contractors did a great job.



given	first	priority	so	that	they	would	provide	flood	protec-
tion to Presidential Estates.  Other significant storm events 
occurred on March 11 and June 17, 2009.  Residents and 
Marysville officials were very relieved when there was no 
flooding	in	the	subdivision.		Jack	Schumacher,	City	Manager	
of Marysville, said, “The project took a long time but the re-
sults seem to have taken care of our concerns.”
 Victor Frandsen, a resident of Presidential Estates who 
frequently contacted Commissioner Wiley about the proj-
ect,	said:	“After	years	of	concerns,	it	appears	we	may	not	float	
away after all!”  
 With construction complete, residents of Kimball and 
Port	 Huron	 Townships	 have	 improved	 drainage	 and	 flood	
protection. “One of the things I hope we can now accom-
plish,” says Commissioner Wiley, “is to educate landowners 
along this creek to respect it, so it has many years of service 
without costly maintenance.”
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Flooding in Presidential Estates Subdivision in Marysville, Febru-
ary 12, 2009

banks to prevent setting the ends on sediment point bars and 
to ensure the bottoms of the beams were set above the pro-
posed	floodplain	elevation.

Project Completion
 Two local contractors, Weston Transport and Murray Un-
derground Systems, joined together to achieve the low bid 
of $1,287,816 for the final phase of construction that began 
in February 2009.  For this price, two of the three detention 
areas were built, the bankfull benches were constructed, 
most	of	the	low-flow	channel	excavation	was	accomplished	
and many culverts and undersized drain enclosures were re-
placed.  Construction began one month after Drain Com-
missioner Wiley took office.  Murray Underground did the 
clearing and chipping, as well as some of the culvert and en-
closure replacements. Weston Transport performed the open 
drain excavation and constructed the Kimball Township and 
Port Huron Township detention basins. 
 “The contractors did a great job in working with land-
owners to make this project go smoothly,” said Commission-
er Wiley, “and it was a pleasant surprise to have the coop-
eration we did from all the municipalities and residents and 
utilities.  SEMCO Energy went the extra mile to lower an old 
gas main that was in place before Branch 8 was built, so that 
we could improve the grade of that branch. Everybody pulled 
together and worked hard, which eventually saved money for 
everyone in the drainage district.” 
 The January 2009 construction start was none too soon 
for the residents of Presidential Estates Subdivision in Marys-
ville.  Heavy rain and snowmelt on February 10-12 caused 
considerable	flooding	in	the	subdivision,	as	 it	had	in	years	
past.  Commissioner Wiley then ordered that the remaining 
improvements to Branch 8 of the drain (“the lost creek”) be 

A satisfied customer! Drain Commissioner Bob Wiley took this 
photo of Victor Frandsen, a Presidential Estates homeowner, 
following a June 2009 rainstorm that, before the project, 
would have caused flooding in his subdivision. 
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Northwest 
  District Chair Brian Denman welcomed Drain Commis-
sioners to their traditional holiday meeting at The Shack.  
Educational presentations included “Rocket Topics” – small 
group discussions on a variety of drain office issues, with at-
tendees rotating to new groups for each topic.  Subjects in-
cluded:  MDEQ Permit Exemptions, Assessment Methodolo-
gies, Section 6 interpretations, Charges to Drainage Districts 
for Drain Employees, and more.
 Ross Bower of Fahey Schultz Burzych Rhodes Attorneys 
described Michigan’s Freedom of Information Act (FOIA) 
statute.  FOIA seeks to shed light on governmental actions to 
prevent abuse and misuse of power. While the goal is com-
mendable, the statute is long, complex, and has many disclo-
sure exemptions.
 Failing to comply with the requirements of FOIA can re-
sult in litigation, penalties, and attorney fee awards to the 
person making a FOIA request.  Any person (other than a 
prisoner) has the right to inspect, copy, or receive copies of 
the nonexempt public records.  “Public Record” means: a writ-
ing prepared, owned, used, in the possession of, or retained 
by a public body in the performance of an official function. 
“Public record” does not include computer software.
 A FOIA request must be written and must also provide 
the FOIA Coordinator (Drain Commissioner or other desig-
nated individual) with a description sufficient to enable the 
public body to find the public record.  A written request does 
not need to specifically include the terms “FOIA” or “Free-
dom of Information Act.”
 FOIA does not require Drain Commissioners to create a 
document that doesn’t exist, such as a compilation, summary, 
or report.  Drain Commissioners can charge the requestor for 
a public record search, copying public records for inspection, 

or for providing copies. An upfront deposit up to half the 
total fee can be required, as long as the fee will exceed $50.  
Drain Commissioners may not charge more than the hourly 
wage of the lowest paid public body employee capable of 
retrieving the requested information. Fees must be uniform 
and cannot be dependent upon the identity of the request-
ing person. Drain offices should implement a uniform fee 
policy.
 Public Offices must respond within five business days af-
ter receipt of the FOIA request.  FOIA Coordinators may send 
a notice extending the response period for not more than 

Northwest District Drain Commissioners and staff assemble for 
business and educational meetings.

“Rocket Topics” provided an opportunity for personal discussions 
with experts.

Mecosta County Drain Commissioner Jackie Fitzgerald with Ross 
Bower following his presentation on FOIA requirements.
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ten additional business days. Only one such extension is al-
lowed.
 When responding, a FOIA Coordinator must grant the 
request, deny the request, or grant the request in part and 
deny the request in part. If the request is denied, the denial 
(or denial in part) must include: (i) the basis for the determi-
nation that the public record (or portion) is exempt from dis-
closure,	if	that	is	the	reason	for	the	denial;	or	(ii)	certification	
that the public record does not exist under the name given by 
the requestor or by another name reasonably known to the 
public body, if that is the reason for the denial.
 FOIA disclosure exemptions include: certain private in-
formation;	 investigating	 records	 compiled	 for	 law	 enforce-
ment	 purposes;	 information	 subject	 to	 the	 attorney-client	
privilege;	 pending	 public	 bids	 to	 enter	 into	 contracts;	 ap-
praisals of property to be acquired by a public body, until an 
agreement is entered into or three years goes by, unless litiga-
tion	is	pending;	certain	notes	and	communications	within	or	
between	public	bodies;	and	records	that	would	disclose	the	
social security number of an individual.
 The requestor can appeal a denial to the head of the pub-
lic body or Circuit Court. If the requestor prevails in court, 
the court must award reasonable attorneys’ fees and costs to 
the requestor, and may assess punitive damages in certain cir-
cumstances. If the public body prevails, the court may award 
some or all of the reasonable attorneys’ fees and costs.
	 Technology	 issues:	emails/	 texts,	 etc.	Based	on	a	 recent	
Court Of Appeals opinion, personal emails sent or received 
on public email accounts (i.e. county email accounts) are not 
subject to disclosure under FOIA, since personal emails are 
not related to the public body’s official functions. However, it 
is a painstaking and expensive process to review thousands of 
emails to determine which are personal. Employees of pub-
lic entities are advised to open a separate email account for 
personal use, and keep all personal emails off public email 
accounts.
 Third party records, i.e., records located at engineer’s of-
fice, home, or otherwise not at the drain office.  Possessing a 
record does not make it a public record. Likewise, not pos-
sessing a record does not automatically mean it is “not” a 
public record. If the record is used “in the performance of 
an official function,” then it may be a public record subject 
to disclosure under FOIA, regardless of where the record is 
located.
	 Attorney/Client	 privilege:	 Attorney/client	 privileged	
communications are exempt from disclosure under FOIA. 
The general rule is that if a third person is involved in the 
communication,	 the	 attorney/client	 privilege	 is	 broken.	
However, for emails between Drain Commissioners and en-
gineers, cc’d to attorneys: If there is an ongoing matter where 
an attorney is providing counsel, and the attorney is involved 
in the evaluation of an issue that arises, and the emails are 
part of the relationship between the attorney and client, the 
emails should be privileged and exempt from disclosure un-
der FOIA.
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Southwest
 District Chair Roger Zilke hosted colleagues in one of 
Michigan’s thriving wine regions.  Lex Dalton of The Daltons 
discussed herbicide use on Public Right-of-Ways as a preven-
tive approach.  While most herbicides are used selectively, 
invasive species like phragmites may be targeted for full re-
moval with an aquatic-safe chemical.  Maintenance applica-
tions every 4-5 years are advised.
 Scott Dienes of DeFrancesco, O’Dowd & Dienes P.C. At-
torneys advised Drain Commissioners to develop a policy 
statement	regarding	the	release	of	information	under	FOIA;	
the statement should include fee structure.  Agencies can 
charge half of anticipated costs to research and copy docu-
ments, so long as the total cost exceeds $50.  The Agency 
does not have to begin the project until the prepayment is 
received.
 Dienes advised caution in sending private messages via 
e-mail, texting, or instant messaging on publicly-owned net-
works and devices. Personal comments on public messages 
may be redacted, but can become public depending on mes-
sage context. 

Public Act 339 of 2010
 In the waning hours of Michigan’s 95th Legislature, 
lawmakers revised Section 154 of the Drain Code.  PA 
339 reorganized the requirements for the Notice of Let-
ting of Drain Contract and Day of Review of Apportion-
ments and added three statements that must be included 
in the notice:

•		 At	the	Day	of	Review,	the	Drain	Commissioner	will	
have available to review the tentative apportion-
ments against parcels and municipalities in the 
Drainage District.

•		 Drain	assessments	against	land	will	be	collected	in	
the same manner as property taxes.

•		 If	 drain	 assessments	 against	 land	 are	 collected	 by	
installment, the land owner may pay the assess-
ments in full with any interest to date at any time 
and thereby avoid further interest charges.

 Drain Commissioners should review the Act and re-
vise their documentation to ensure compliance with the 
new requirements.

m a C d C  d i S t r i C t  n e w S

Southwest District Drain Commissioners traveled to wine country for their District Meeting.

Scott Dienes answers questions following his presentation on Free-
dom of Information Act requests.

Lex Dalton  
discussed herbicide 

application for drain 
maintenance.
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Municipality Hit with Enormous Attorney Fees  
in Condemnation Necessity Challenge 

By Michelle M. Brya and Cheryl J. Nodarse, The Hubbard Law 
Firm, P.C.

“Necessity is not an established fact, but rather an inter-
pretation.” – Friedrich Nietzsche

In the typical condemnation action – regardless of wheth-
er it is initiated by a drainage district, county, city, township 
or village – the municipal body signs a statement of necessity 
that is then filed with the Complaint. While there are no sta-
tistics available on the subject, in our Firm’s experience, that 
statement of necessity goes unchallenged nine times out of 
ten. But what can happen if necessity is challenged? A recent 
unpublished Court of Appeals opinion provides the chilling 
answer and should serve as a warning siren to all municipal 
entities.

History of the Grosse Ile Toll Bridge
The Township of Grosse Ile is an island community lo-

cated in the Detroit River within Wayne County, Michigan. 
Consisting of approximately 4,100 households, the Town-
ship’s only access to the mainland (other than by water or 
air) is by means of either a county-owned bridge to the south 
or a privately-owned bridge to the north. This case involves 
the privately-owned bridge. Opened on Thanksgiving Day, 
1913, the Grosse Ile Toll Bridge spans the Detroit River from 
the City of Riverview to what is now Grosse Ile Township.  
This was the first automobile bridge to the island. 

In 1913, Grosse Ile residents numbered fewer than 1,000 
and they were without financial resources to build a bridge. 
Wayne County was not interested in financing or owning a 
bridge at the time – the County Bridge was built on the south 
end of the island some 20+ years later.  

Edward W. Voigt, a German immigrant who became a 
prominent Detroit-area businessman and entrepreneur, 
elected to privately finance the construction of the toll 

bridge. Among other business pursuits, Voigt helped found 
the Edison Illuminating Company, the forerunner to De-
troit Edison. Voigt also owned 400 acres on the north end 
of Grosse Ile, where he raised the Percheron horses used to 
pull his brewery’s beer wagons.  The toll bridge eased access 
to the mainland for his draft horses and opened the island 
to automobiles. 

Ironically, the Voigt Brewery closed just five years later, 
due to The Prohibition. The Toll Bridge remained in Voigt’s 
family and is now owned and operated by Voigt’s great-grand-
son under the name Grosse Ile Bridge Company (“Bridge 
Company”).

The Township’s Decision to Condemn
Through the years, the Voigt family made at least two of-

fers to sell the bridge to Grosse Ile Township.  The last offer 
was	made	in	1981;	 the	Township	Board	declined	that	offer	
by a 4-3 vote.

Two events prompted the Township to reconsider public 
ownership in 2003:

1. The Riverside Trenton Railroad (RTRR) gained ap-
proval from the Federal Surface Transportation Board 
to commence operations as a railroad company, and 
it purchased property near the mainland terminus 
of the Toll Bridge. Township officials feared RTRR 
would use its newly-acquired power of eminent do-
main to condemn the Toll Bridge and convert it to 
rail use.

2. Wayne County determined that the County Bridge 
to the south was in need of reconstruction, which 
would require closures at some point in the future 
and, therefore, another bridge may be necessary for 
access.

On June 9, 2003, the Township Board passed a Resolu-
tion and Statement of Necessity, citing the above reasons, as 
well as the Toll Bridge being necessary for emergency vehicles 
and being of general benefit to the Township and public. An 
offer of $4.2 million was made to the Bridge Company. The 
Voigt family reported that to be about half the amount of 
their 1981 offer to sell the bridge. The family declined the 
offer and Condemnation proceedings commenced in Wayne 
County Circuit Court thereafter.

The Circuit Court Proceedings
Upon being served with the condemnation complaint, 

the Bridge Company filed a motion challenging the necessity 
of the taking. Notably, the Bridge Company did not dispute 
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that a bridge can serve a public purpose.  Instead, they as-
serted that the Township abused its discretion in taking this 
particular bridge under the facts presented.  As to each claim 
of necessity, the Bridge Company offered compelling coun-
ter-argument:

1. It presented testimony of an RTRR official that the 
RTRR’s Board of Directors had passed a resolution 
stating the rail company would forego any right to 
condemn the Toll Bridge for so long as no other gov-
ernmental unit sought to condemn it.

2. It presented evidence from Wayne County that it 
did not know when the reconstruction of the south 
bridge would occur but that, when it did, closures 
would be brief.

3. It presented evidence that emergency vehicles al-
ready use the Toll Bridge to access the island and no 
access	problems	had	been	reported;	the	Township’s	
own emergency plan noted no problems with con-
tinued private ownership of the bridge.

The Circuit Court agreed with the Bridge Company that 
the Township had abused its discretion and dismissed the 
complaint.  The Township appealed that decision, arguing 
that the Uniform Condemnation Procedures Act (UCPA) 
does not allow a court to review the public purpose for the 
taking.  The Court of Appeals found in favor of the Bridge 
Company and affirmed the Circuit Court’s decision.  

The Township took the next appellate step, seeking leave 
to appeal the matter to the Michigan Supreme Court.  The 
Supreme Court denied leave to appeal, stating that, while 
the Township was correct (and the Circuit Court and Court 
of Appeals were incorrect) that the courts may not review 
the public purpose for the taking, the complaint against the 
Bridge Company must still be dismissed for the simple rea-
son that the Township had no authority to condemn property out-
side its boundaries;	a	portion	of	the	Toll	Bridge	is	located	in	the	
City of Riverview.

With that, after more than three years of litigation, the 
Township had acquired no property rights. Worse still, the 
Township was faced with the section of the UCPA that pro-
vides for landowners to be reimbursed for their “actual, rea-
sonable attorney fees” and costs when they successfully chal-
lenge a municipality’s determination of necessity. 

“Actual, Reasonable” - Outcomes
In 2007, the south bridge was repaired by the County, 

and the Township was back in Circuit Court for a hearing 
on the attorney fees and costs. The Township argued that the 
Bridge Company had not actually “incurred” any attorney 
fees because there was no fee agreement in place setting forth 
an	amount	(hourly	or	flat	fee)	for	the	necessity	challenge.	

The Circuit Court rejected all of the Township’s argu-
ments and ruled that the “reasonable” hourly rate it would 
award was $550 per hour for the Bridge Company’s prima-
ry attorneys and $525 per hour for its additional attorneys. 
When multiplied by the 2,016 hours of billable time – like-
wise found “reasonable” – and added to the Company’s ex-

pert witness fees, the Township was left with a Court Order 
requiring it to pay the Bridge Company $1,392,458.

As might be expected, the Township appealed this rul-
ing. However, the Court of Appeals pointed out that they can 
only overturn attorney fee awards if the Circuit Court “clearly 
erred.” It found no such error in the record and held that the 
Circuit Court did not abuse its discretion. 

Thus, more than seven years after this Township’s story 
began, it still has no property interest and, instead, is required 
to pay $1,392,458 to the Bridge Company.  The damage is 
more than monetary. This litigation divided Township offi-
cials and residents, leading to a complete turnover of all but 
one Township Board member following the 2008 election.

A Warning to Municipalities, Including 
Drainage Districts:

In our work with drainage districts and other municipali-
ties across the State, we know that, for the most part, munici-
pal officials use their power to condemn as a last resort after 
all other avenues of negotiation have failed.  Just as the deci-
sion to condemn should be made carefully, so, too, should 
the Statement of Necessity be carefully considered and crafted 
to avoid the devastating effects experienced by Grosse Ile 
Township.

If you have any questions regarding the Grosse Ile Twp v 
Grosse Ile Bridge Co case, please contact Michelle M. Brya at 
The Hubbard Law Firm, (517) 886-7123. 
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SME Congratulates Harless on 
OEPY
 The highest environmental award 
in Michigan, the Outstanding Envi-
ronmental Professional of the Year or 
“OEPY,” was presented last week to 
national Brownfield redevelopment 
authority Dr. James Harless, CHMM, 
vice president of Soil and Materials En-

gineers, Inc. (SME), by the Michigan Association of Environ-
mental Professionals (MAEP.)  MAEP is the premier associa-
tion of environmental professionals in Michigan, formed to 
advance the practice of environmental management in the 
state. 
    

Katherine V. Haemelinck Elected 
Secretary of the National Associ-
ation of Career Women Port Hu-
ron Chapter  
 The Port Huron Chapter of the Na-
tional Association of Career Women 
(“NACW”), katherine V. Haemelinck 
was elected to serve as Secretary and on 
the Board of Directors of NACW.  Mrs. 

Haemelinck is the Office Manager and Legal Assistant for the 
Law Offices of Timothy J. Lozen, P.C. She received her Associ-
ates Degree in General Business Cum Laude from Macomb 
Community College. She has been employed by the Lozen 
firm since 2001.
 Mrs. Haemelinck is also active in other community orga-
nizations and serves as the recording secretary for the Mari-
ners	Coalition;	assists	in	organizing	the	Attorney	Division	of	
the	St.	Clair	County	United	Way	Campaign;	and	volunteers	
her skills and services to Lakeshore Legal Aid.
  

Lozen Law Offices Announces 
Shareholders 
 anna M. kovar and Matthew C. 
Lozen have become shareholders in 
the Law Offices of Timothy J. Lozen, 
P.C.  The firm is now known as Lozen, 
Kovar & Lozen, P.C. and continues to 
be headquartered in Port Huron at 511 

Fort Street, Suite 402.  The Firm provides a full range of legal 
services to businesses, professionals, families and individu-
als.  Attorney Anna Kovar’s practice areas include Family Law, 
Civil Litigation and Alternative Dispute Resolution.  Attorney 
Matthew Lozen’s practice areas include civil litigation, collec-
tions and criminal law.  
 Anna Kovar and Matthew Lozen stated: “We are excited 
for the opportunity to share in the growth and shaping of our 
firm, and look forward to many years of practice together.”

Harless

a S S O C i at e  m e m b e r  n e w S
NTH Unveils Environmental Education  
Program Pontiac
 On Thursday, December 9, 2010 the City of Pontiac and 
NTH Consultants, Ltd. (NTH) jointly unveiled a new envi-
ronmental educational program designed for 1st through 8th 
graders in the City of Pontiac.  The program, called Otto’s 
Great Watershed Rescue, was funded by a grant through the 
Michigan Department of Natural Resources and Environment 
(MDNRE), and seeks to educate school children on commu-
nity watershed management principles.  The program was 
unveiled as part of the 2010 Watershed Seminar, sponsored 
by the Michigan Water Environment Association.
 Otto’s Great Watershed Rescue examines common sourc-
es of watershed pollution and how seemingly small, envi-
ronmentally-friendly behaviors at home can significantly im-
prove the quality of our rivers, lakes, and streams.  A comic 
book and video game featuring Otto the River Otter and 
three polluting monsters have been developed by the City 
and NTH.  The computer video game, which closely follows 
the learning discussed in the comic book, can be found on 
the City of Pontiac’s website by following the link www.pon-
tiac.mi.us/info/watershedgame.html.
 With MDNRE’s help, the City of Pontiac and NTH plan 
to spread their environmental message during 2011 by de-
veloping a school-focused marketing program and construct-
ing a traveling Otto exhibit that will reach many of the City’s 
children.
 This is the third of three grants the City has been awarded 
to address watershed management and awareness.  The first 
grant funded through the Clean Michigan Initiative allowed 
the City to complete a Michigan Department of Natural Re-
sources & Environment approved Watershed Management 
Plan.  The second grant resulted in an implementation of the 
Watershed Management Plan demonstration project where-
by a Rain Garden was constructed at the City’s Library.
  

Second Schripsema Joins OHM
 OHM (Orchard, Hiltz & McCli-
ment, Inc.) announced that Craig D. 
schripsema, PE, joined the company as 
a Senior Project Manager.   Schripsema, 
a licensed professional engineer and a 
trained land surveyor, has 16 years expe-
rience in the consulting engineering in-
dustry. Most recently, Craig managed a 

satellite operation for a leading consulting firm. His specialty, 
developed over the last six years, is working with colleges and 
universities, providing design services and project manage-
ment. 
 Schripsema follows in his younger brother Andy’s foot-
steps in working for OHM. Andy Schripsema has been OHM’s 
lead office technician for Survey for three years.
  

Schripsema

Haemelinck



m a C d C  e v e n t  C a l e n d a r

February 16-18, 2011
MACDC Annual Winter Conference

Grand Traverse Resort, Acme

March 1-2, 2011
Great Lakes Days in Washington 2011

Great Lakes Commission
Washington, D.C.

March 8-10, 2011
CRAM Highway Conference

County Road Association of Michigan
Causeway Bay Hotel and Convention Center, Lansing

March 8-11, 2011
Michigan Stormwater-Floodplain Association Conference

DoubleTree Hotel, Dearborn

March 23, 2011
The Urban Land Institute Detroit District Council (ULI) 

2nd	Annual	Public/Private	Partnership	(P3)	Conference	

Lansing

March 28-30, 2011
Legislative Conference

Michigan Association of Counties 
Lansing	Center/Radisson	Hotel,	Lansing

April 5-6, 2011
MML Capital Conference
Lansing Center, Lansing

May 24-27, 2011
APWA Michigan Chapter Annual Conference

Shanty Creek Resort, Bellaire

June 26-29, 2011
MWEA Annual Conference

Michigan Water Environment Association
Shanty Creek Resort, Bellaire

July 13-15, 2011
MACDC Annual Summer Conference

Crystal Mountain, Thompsonville

September 18-20, 2011
Annual Conference

Michigan Association of Counties
Grand Traverse Resort, Acme

Editor’s Note:  to place your event on this calendar, contact us at 517.484.9761
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