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By Brian Jonckheere 
Livingston County Drain Commissioner

A Word of Congratulations

I wish to congratulate all of the Drain and 
Water Resources Commissioners, and State 
Representatives who are newly elected to their 
positions. I wish you all success as you begin your 
first term in office. 

The Association is in the process of finishing a 
video on the history and duties of Drain and 
Water Resources Commissioners. We encourage 
all of you to watch that video, which you should 
have already received. For new Drain and Water 

Resources Commissioners, we hope to see you at 
the New Drain Commissioners School in January. 
As you all begin your new term, I would encourage 
you to contact the Association with any questions 
or concerns that you may have. The MACDC is 
committed to working with our membership on 
behalf of our State’s rich water resources, and in 
close partnership with our Representatives in 
Lansing. We appreciate your commitment and 
dedication to those resources and to the other 
responsibilities of your Office, and look forward to 
meeting and working with you on important water 
resource issues in the future.

New Drain Commissioners
Denise Medemar Allegan County
Christy Anderson Benzie County
Christine Kosmowski Calhoun County
Richard Wagner Eaton County
Joe Suma Lapeer County
Thomas Smith Manistee County

Sandy Raines Montcalm County
Dale Twing Newaygo County
Jim Nash Oakland County
Joe Bush Ottawa County
Brian Wendling Saginaw County
Evan N. Pratt, P.E. Washtenaw County

Congratulations to Michigan’s Newly-Elected Drain Commissioners  
and State Legislators!

presIdent’s Message

New State Legislators, 2013
1 Brian Banks D - Detroit
4 Rose Mary Robinson D - Detroit
11 David Knezek D - Dearborn Heights
16 Robert Kosowski D - Westland
17 Bill LaVoy D - Monroe
18 Sarah Roberts D - Saint Clair Shores
25 Henry Yanez D - Sterling Heights
39 Klint Kesto R - Commerce  

       Township
40 Michael McCready R - Birmingham
41 Martin Howrylak R - Troy
48 Pam Faris D - Clio
52 Gretchen Driskell D - Saline
55 Adam Zemke D - Ann Arbor
67 Tom Cochran D - Mason

68 Andy Schor D - Lansing
69 Sam Singh D - East Lansing
71 Theresa Abed D - Grand Ledge
74 Rob VerHeulen R - Walker
76 Winnie Brinks D - Grand Rapids
78 Dave Pagel R - Berrien Springs
81 Dan Lauwers R - Brockway
82 Kevin Daley R - Lum
84 Terry Brown D - Pigeon
88 Roger Victory R - Hudsonville
91 Collene Lamonte D - Montague
93 Tom Leonard R - Lansing
94 Tim Kelly R - Saginaw
109 John Kivela D - Marquette
110 Scott Dianda D - Calumet



Fourth Quarter 2012 5

MACDC Women’s Auxiliary 

Did you know that there was an active MACDC 
auxiliary organization at one time? Back in 
1949, the MACDC Women’s Auxiliary was 
established and was very active in MACDC 
affairs into the 1990s. Of course, by that time, 
women were regularly 
being elected as 
Drain Commissioners 
and the need for an 
auxiliary group waned. 
It is, however, a very 
important piece of 
MACDC history that is 
rarely mentioned. Only 
through the contents of 
a non-descript briefcase 
and several scrap 
books is their history 
preserved. The minutes 
of their meetings tell 
their story.

The stated purpose of 
the organization was to “bring into relation of 
mutual helpfulness and co-operation, of the 
various women of the County and State for the 
purpose of intellectual and liberal culture, and 
general advancement of women.” The officers 
of the organization included President, 1st 
and 2nd Vice-President, Secretary, Treasurer, 
Historians, and a Chaplain. Every event was 
dutifully preceded with an invocation, religious 
reading, or poem, and historical renditions of 
the auxiliary were always important.

It certainly was a different time. The flat dues 
structure for the auxiliary in 1950 was an annual 
$0.25, and they boasted a fund balance of $6.25 
by the end of 1951. By 1958, the ladies were 
rolling with $46.54 in their coffers. In 1955, 
rates doubled to $0.50 and were largely stable 
until they doubled again in 1981 to $1.00. 
Fundraisers like craft sales, bazaars and white 
elephant sales helped augment their treasury. 
By all accounts, this was more than sufficient to 
fund a great many events at conference time and 
throughout the year. 

The ladies attended many events over the 
years, including a tour of the Chevy Truck and 
Suburban Assembly Plant in Flint, cultural 
centers, planetariums, and many luncheons. 
Their stays included places like the Grayling 
Holiday Inn, Park Place Motor Inn in Traverse 
City, and Schuss Mountain. It was not without 

adventure either, as a 1971 boat trip to the Blue 
Water Bridge revealed. Upon loading the boat, it 
promptly began to sink. The ladies were happy 
to note the cause to be “not because of too much 
weight, but due to a small leak.” 

This was no snobbish group of stick-in-the-
muds, as evidenced by 
their comments as well 
as the President’s gavel 
which was adorned 
with ribbons of past 
presidents and stored 
in an old velvet Crown 
Royal bag. I was thrilled 
to find a little story of 
one of their adventures 
during the 1986 
summer convention. 
On the way back from 
a luncheon cruise in 
the Star of Charlevoix, 
the women had a little 
adventure which they 
really seemed to enjoy. 

One of the entries in their journal stated, “On 
the way back home the bus broke down but we 
were fortunate because we were close to a tavern. 
We were able to call for help and also quench 
our thirst as the afternoon was very warm.”

These ladies were also very interested in 
fashion issues, making reference to a number 
of presentations on fashion design and 
proper attire. After one 1970s presentation on 
“Planning a whole wardrobe with Style” from a 
local fashion guru, the ladies posted a reminder 
to remember that “shopping color comes first, 
then style.” These stories aside, it is clear that 
this group of women viewed their role as a 
serious one and primarily referenced themselves 
as the “women’s group”, and in equal standing 
with the “men’s group.” 

I hope to bring their historical scrapbooks 
to conference for everyone to view. It’s a little 
known piece of our history that includes a 
group of women whose focus was to promote 
good will and provide a close-knit relationship 
between many women from around the State. It 
is clear that these women always practiced great 
decorum and were dedicated to establishing 
strong bonds and engaging in activities of 
mutual interest. The MACDC Women’s Auxiliary 
maintained their friendship and dedication for 
more than 40 years, a great example of what 
MACDC is all about.

presIdent’s Message

Women’s Auxiliary – 1965
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MDOT’s Role in  
Drainage Projects
By Coreen Strzalka, Michigan Department of Transportation

Within any Drainage District that crosses or 
includes a state road, MDOT may have a drainage 
assessment. MDOT’s drainage assessment is based 
on “14A calculations” under Section 14A of 
Public Act 51 of 1951. This formula determines 
the flow share and includes the runoff coefficients 
of the MDOT right-of-way and the contributing 
drainage area. For maintenance projects, the share 
calculation has most likely already been set up for 
the area. For newly-petitioned projects, the Drain 
Commissioner determines a new percentage that 
represents the drainage area. 

All proposed assessments based on 14A 
calculations should be sent to Jim Davis, P.E., 
MDOT, for review and approval according to 
the timelines as listed in the Drain Code. The 
Drain Commissioner needs to notify MDOT by 
registered mail at least 20 days before the Day of 
Review. Many times, Drain Commissioners will 
send MDOT the 14A calculations earlier in the 
project process.

Also, MDOT may ask the Drain Commissioner to 
provide certain facilities that exceed the need of 
the Drainage District. In such cases, MDOT would 
receive a supplemental benefit from the facility 

as a benefit to the State trunkline; this benefit 
would be a separate expense to the Department. 
In these instances, the additional work should be 
confirmed with written agreements signed by all 
parties to the contract. Correspondence regarding 
proposed supplemental benefits should be 
directed to Coreen Strzalka, P.E., MDOT.

Anyone who performs work within the State 
trunkline right-of-way is required to obtain a 
permit from MDOT. Formal application should 
be submitted to the Department’s Region or 
Transportation Service Center (TSC) office as 
early in the design process as possible. The 
Region/TSC will issue the actual permit. If you 
need help determining who to contact, please 
ask Coreen Strzalka (517.373.3397) or Jim Davis 
(517.335.6781) for contact information. 

If you are planning work near or in the MDOT 
right-of-way, it is always to your advantage to 
contact MDOT, as we may pay for a portion of 
the work! If you have any questions, please feel 
free to contact Coreen Strzalka, P.E., Drainage 
Coordinator at 517.373.3397; address is 425 West 
Ottawa, P.O. Box 30050, Lansing, MI 48909. 
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With the recent elections, many new Drain 
Commissioners will be surprised to find that, under 
Michigan law, they will wear several different hats! 
New Drain Commissioners will need to become 
familiar with their responsibilities and authority 
under the Michigan Drain Code; they may also 
find that they are the county delegated authority 
or agency responsible for enforcement of soil 
erosion and sedimentation control, maintaining 
legal lake levels and they may be a member of a 
special statutory board (such as, Act 185 Board 
of Public Works, or Lake Improvement Board). 
New Drain Commissioners will need to have a 
working understanding of these various statutes 
and their respective responsibilities. This article 
provides a general overview of lake improvement 
board procedures and offers some practical advice 
on how to make your lake improvement board 
projects run smoothly.

The statute that allows for the establishment of 
a lake improvement board was originally known 
as the Inland Lake Improvement Act (Public Act 

345 of 1966). The statute was later codified, along 
with a number of other environmental statutes, 
and became part of Michigan’s Natural Resources 
and Environmental Protection Act (NREPA, 
Public Act 451 of 1994). Procedures regarding lake 
improvement boards are contained in NREPA Part 
309, Inland Lake Improvements (MCL 324.30901 
– MCL 324.30929). The complete text of the 
statute can be found at www.legislature.mi.gov.

Many lake communities in Michigan have 
established lake improvement boards to address 
their lake management issues. Oakland County, 
for example, has 50 lake improvement boards, 
Montcalm County has 15 lake improvement 
boards, and Livingston County has 4 lake 
improvement boards. 

On public lakes, lake improvement boards can 
be established by petition of property owners 
bordering the lake or by a motion of a local 
unit of government. On private lakes, a lake 
improvement board can only be established by 

Lake Improvement boards:  
the role of the drain commissioner
By: Tony Groves, Water Resources Practice Leader, Progressive AE and Joe Colaianne, Attorney 
& Insurance Administrator, Oakland County Water Resources Commissioner’s Office

Lake Improvement Boards are formed by citizens and communities to manage issues such as lake levels and 
nuisance vegetation.
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petition. By statute, lake improvement boards are 
composed of the following: 

•	 A	 member	 of	 the	 County	 Board	 of	
Commissioners of each county affected by the 
project; such members are appointed by the 
Chairperson of the County Board.

•	 A	 representative	 of	 each	 local	 unit	 of	
government involved. If there is only one 
local unit of government involved, two 
representatives must be appointed. 

•	 The	 County	 Drain	 Commissioner	 or	 his/her	
designee (or a representative of the county 
road commission in counties not having a 
drain commissioner). 

•	 A	waterfront	property	owner	appointed	by	the	
lake improvement board.

On newly established boards, the first order of 
business is to appoint the waterfront property 
owner representative and a chairperson, secretary, 
and treasurer. In accordance with Part 309, lake 
improvement boards must do the following:

1. Retain a registered professional engineer to 
prepare an engineering feasibility report, an 
economic study, and an estimate of project 
costs. A proposed special assessment district 
and a recommendation for the apportionment 
of benefits must be included. The assessment 
district may include all parcels of land and local 
units benefited by the improvement project. 
The lake study report provides the basis for 

decision-making and future expenditures. 
2. Publish notice and hold a public hearing to 

review the feasibility report, the proposed 
special assessment district, the apportionment 
of benefits, and to determine the practicability 
of the project.

3. If a project is determined to be practical and the 
special assessment district and apportionment 
of benefits are defined, the lake improvement 
board may then proceed to finalize plans for 
the approved lake improvement project and 
prepare an assessment roll.

4. The lake improvement board must hold 
a hearing to review any objections to the 
assessment roll. Notice of the hearing must be 
both published and mailed.

5. After the hearing, the lake improvement 
board may confirm the assessment roll and 
proceed with carrying out the approved lake 
improvement project.

Lake improvement boards can undertake a broad 
array of projects, from dredging to watershed 
management. Many lake improvement board 
projects focus primarily on aquatic plant control. 
These types of projects typically have multiple year 
timeframes with public hearing proceedings held 
periodically (every five or so years) to evaluate 
project costs and the necessity of continuing the 
project. Lake improvement boards are required 
by statute to adopt an annual budget. Once 
established, a lake improvement board remains 
in place, unless the board is formally dissolved in 
accordance with the dissolution provisions of Part 
309 (Section 324.30929). 

Under Part 309, most project costs can be 

Serving on lake boards is among the many duties assigned to Michigan’s Drain Commissioners.
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recouped through special assessment. These costs 
may include preliminary engineering, inspections, 
costs of publishing notices, legal expenses, 
attorney fees, permit fees, compensation to lake 
improvement board members, compilation and 
retention of records, and costs related to state, 
county, or local governmental staff services. 

Practical Tips and Considerations 

Follow Procedure. As in any special assessment 
proceeding, it is imperative that statutory 
procedures are followed closely. Proper notice 
must be provided for meetings and hearings. 
Each step in the process must be documented. 
Procedural missteps can be costly, both in terms 
of time and money. When in doubt, contact a 
consultant or legal counsel with experience in 
lake improvement board law.

Public Hearings. Part 309 requires that hearings 
must be held to determine the practicability of 

the project and review the special assessment roll. 
It is often helpful to have the project consultant 
in attendance to explain the project scope and 
costs, and to help answer questions. Although not 
required by statute, it is recommended that all 
property owners in the special assessment district 
be given notice by first-class mail of the proposed 
scope and cost of the project prior to the hearing 
of practicability. This brings everyone to the table 
with “eyes wide open” and allows for more fruitful 
and constructive deliberations at the hearing.

Assessment Apportionments. Allocating project 
costs for assessment can be tricky business. There 
is no sure-fire method that will satisfy everyone. 
Assessments should be levied in a way that is 
fair, equitable and consistent. All similarly-
situated properties should be assessed the same 
and the assessment should be proportional to 
the benefit derived from the project. A simple 
assessment plan is easier to administer and 
easier for property owners to understand than a 
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more complex formula. For example, many lake 
improvement board assessment districts only 
include waterfront properties and back lots that 
have deeded or dedicated lake access. Waterfront 
properties are often assessed one unit of benefit 
and back lots with access are assessed at a lesser 
rate (perhaps one-half or one-quarter unit of 
benefit). 

Drain Office Responsibilities. Compared to 
most other lake improvement board members, 
drain commissioners often have more 
experience regarding special assessments, the 
bidding process, the letting of contracts, project 
administration, record-keeping and other 
project-related tasks. As such, the drain office 
often plays a major role in the administrative 
aspects of lake improvement board projects. The 
amount of time a particular Drain Commissioner 
may want to commit to lake improvement 
board projects varies. In counties with multiple 
lake improvement boards, it may make sense 
for the Drain Commissioner to designate a 
representative to serve on the lake improvement 
board, and/or to have record-keeping and other 
administrative functions handled by a local 
unit of government rather than the drain office. 
Part 309 provides some flexibility in how to 
administer lake improvement board projects in 
your jurisdiction.  

Managing Resources With Lake 
Improvement Boards

Fragmented authority can present a major 
challenge to effective lake management. A lake 

Mechanical removal of aquatic vegetation.

improvement board can provide an efficient way 
for local units of government to work together 
toward a common goal. In many communities, 
lake improvement boards are the primary 
vehicle under which lake improvement projects 
are implemented. 

Often, the County Drain Commissioner plays a 
key role in these projects; the more you know going 
in, the better off you will be.  A comprehensive 
manual regarding lake improvement boards 
is available through the office of the Oakland 
County Water Resources Commissioner and can 
be downloaded from the Oakland County Water 
Resources Commissioner web site. To find out 
more about lake improvement boards and inland 
lakes, visit Michiganlakeinfo.com.
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“O beautiful for spacious skies, for amber waves of 
. . . PHRAGMITES.” We’d like to believe that’s not 
how the words of the song would have turned out 
if Katherine Lee Bates were standing on the shore 
of Saginaw Bay near Caseville, Michigan. However, 
the vista from the Beadle Island Bridge over the 
Pigeon River Cut-off Channel is less than majestic, 
with the tall, dense stand of Phragmites australis 
obstructing the view and the drain channel. 

The non-native, invasive variety of phragmites 
(or common reed) has thoroughly dominated 
near-shore areas of Saginaw Bay in recent years, 
threatening the health of Michigan’s coastal 
wetlands and shorelines. Dredging proposed 
for the Cut-off Channel by the Pigeon River 
Intercounty Drain Drainage Board (Drainage 

Board) will remove a colony of this invasive species 
but, without an aggressive management plan, rapid 
recolonization is likely, particularly with the lower 
Great Lakes water levels experienced currently.

Drainage Board members Mike Gregg (Michigan 
Department of Agriculture and Rural Development 
or MDARD), Gary Osminski (Huron County), 
Bob Mantey (Tuscola County) and Greg Alexander 
(Sanilac County) are tasked with managing this 
prolific grass. Management is tricky because 
phragmites reproduces not only through wind 
dispersal of seeds, but also through spreading 
rhizomes that are broken off by natural actions, 
such as waves, or man-made actions, such as 
dredging or disking. A rhizome is an underground 
stem that sends out shoots and roots from its 

by Claire E. Schwartz, P.E., Fishbeck, Thompson, Carr & Huber, Inc.

phragmites control on 
saginaw bay for the pigeon 
river Intercounty drain

Aerial application of herbicide in the Pigeon River Cut-off Channel, September 2012.
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nodes. Phragmites rhizomes may be up to 60-feet 
long. Displaced rhizome fragments readily re-
establish roots and colonize their new location.

Fishbeck, Thompson, Carr & Huber, Inc. assisted the 
Drainage Board in preparing a Phragmites Control 
Plan to maximize effectiveness of maintenance 
dollars. Recommended management strategies 

consist of the application of two herbicides, with 
active ingredients glyphosate and imazapyr, in 
the late summer, followed by mowing during the 
fall or winter. Cutting phragmites without first 
treating with herbicide is ineffective at controlling 
regrowth. The cut thatch will be hauled to a landfill 
or burned onsite. The management program will 
be repeated in subsequent years, as necessary. It 

Mowing of a stand of Phragmites australis near 
outlet of Pigeon River Cut-off Channel at Saginaw 
Bay provides temporary relief. This area was 
subsequently treated by the Drainage Board.
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may be possible to skip a year and then treat the 
following year to save on cost, while maintaining 
effective control.  

An aerial application of the herbicides was 
required for the 140-foot wide Cut-off Channel. 
The denseness of the phragmites stand, with 
some plants reaching over 10-feet in height, and 
the wet conditions in the channel bottom made 
land application impractical. The Drainage Board 
contracted with a Michigan-based helicopter firm 
that included the Pigeon River site in its schedule 
while treating state lands for the Michigan 
Department of Natural Resources. The application 
was direct and effective, without any adverse affects 
reported from chemical drift. 

Prior to the chemical application, the Michigan 
Department of Environmental Quality (MDEQ) 
required the Drainage Board to obtain a Certificate 
of Coverage under the general permit for Aquatic 
Nuisance Control Activities for Certain Non-
Native Invasive Emergent Plants. The permit 
covers the 2012 application year and allows for 
multiple treatment dates, if needed. In accordance 
with permit requirements, the Drainage Board 
posted notification signs around the perimeter of 
the treated area and mailed notices to all adjacent 
property owners.

The Great Lakes Shoreline Management General 
Permit, a joint permit issued by the Michigan 
Department of Environmental Quality and the 
United States Army Corps of Engineers (USACE), 
was formerly required for mowing below the 
ordinary high-water mark and above the water’s 
edge. Mowing of vegetation which does not 
disturb soil or plant roots was exempted from 

state permit effective July 2, 2012. While a USACE 
permit is required for activities that alter Great 
Lakes coastal areas, mowing remains exempt from 
a Corps permit. This is a very unusual aphorism 
– the longer you wait, the fewer permits you will 
need to get—but unbelievably true in this case!

Phragmites control is a long-term commitment 
and one for which the Drainage Board has a good 
start as it embarks on drain improvement activities 
in and along the Pigeon River. 
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Construction of the most recent Malletts Creek project phase at County Farm Park was marred by the accidental 
death of Wayne Mead, of Mead Brothers Construction. The Park bears a dedication to Mr. Mead.

Southeast District Chair Janis Bobrin with Elmeka 
Allen (Wayne County Deputy Drain Commissioner), 
Matt Heos (Hubbard Law) and Ken Kucel (Wayne 
County Drain Commissioner.

Work on Malletts Creek negotiated tight rights of way 
with nearby neighborhoods.

dIstrIct neWs

Southeast – October 9th

Members assembled for a very well-attended SE 
District Meeting in Ann Arbor. Lauren Dutcher 
of Fahey Schultz Burzych Rhodes provided 
a Legislative Update. Significant changes are 
expected to Parts 301 (Inland Lakes and Streams) 
and 303 (Wetlands Protection) of Michigan’s 
Natural Resources and Environmental Protection 
Act. Exemptions from certain provisions that 
were historically granted to Drain Commissioners 
were listed as a problem area in the EPA audit of 
Michigan’s permitting program. Representative 

Jim Stamas (R-Midland) has introduced House Bill 
5897 in an attempt to answer the EPA’s concerns. 
The Association has been extremely active in 
discussions aimed at preserving efficiencies to the 
maximum extent possible. Further information is 
available at www.macdc.net (on the home page, 
click on the Legislative Update Fall 2012.)

Greg Marker, P.E., of Orchard Hiltz and 
McCliment discussed the Restoration Plan for 
nearby Malletts Creek and led the group on a tour 
of nearby project sites. The Federal Clean Water 
Act, Section 303 (d) requires states to develop a 
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list of waterways that do not meet water quality 
standards for specific pollutants and to set Total 
Maximum Daily Loads (TMDLs) for pollutants 
of concern. Local authorities must implement 
plans to achieve those standards. Marker noted 
that a major challenge for the Mallets Creek is that 
it serves as a drainage channel for 40% of Ann 
Arbor, over 11 square miles, and 40% of that area 
is covered with impervious surfaces. The Malletts 
Creek Restoration Plan was completed in 200, 
with 19 recommendations for public education, 
ordinances and restoration projects expected 
to cost $20 million to implement. Ordinance 
Amendments included a ban on phosphorous 
(prior to state regulation), green parking lot 
standards, and storm water management 
implemented on individual lots. The Mary Beth 
Doyle Park and Wetland Preserve, with a flood 
control pond and mitigation wetland, was the first 
step in achieving water quality improvements. (See 
Pipeline, First Quarter 2010 issue for a complete 
description of this project.) 

In parting, retiring Washtenaw County Water 
Resources Commissioner Janis Bobrin said, “It’s 
been a great honor and opportunity to chair the 
Southeast Michigan District over the years. I will 
miss the many wonderful friends and colleagues I 
have met and worked with through MACDC.”

Northeast/Northwest – October 18th

NE and NW Districts gathered for a plant tour 
of the Advanced Drainage Systems facility in 
Owosso. ADS is “unique,” says firm representative 
John Freeman, because “we ship product to the 
agricultural industry, municipalities and other 
agencies for public infrastructure, commercial 
users, and retail outlets.” Most products are made 
from virgin materials; ADS also manufactures pipe 
from recycled material for LEED projects.

The plant has run “24/7” since April 2012 using 
a Continental work schedule; employees work 
12-hour shifts, 14 days on, 14 days off. “We have 
a great work force here in Owosso,” said plant 
manager Rick Lamb. “We have no turnover.” 

Retiring Washtenaw County Water Resources Com-
missioner Janis Bobrin with her successor, newly-elect-
ed WRC Evan Pratt (center) and long-time Deputy 
Dennis Wojcik. 

John Freeman of Advanced Drainage Systems (sec-
ond from left) leads a plant tour for the Northeast 
and Northwest Districts; pictured here with MACDC 
President Brian Jonckheere (right).
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The plant at Owosso began operations in 1971. 
Increased demand in the agricultural sector 
prompted the firm to add twelve plant employees 
last year and open another Michigan location in 
Clifford. Rising prices for cash crops have farmers 
racing to increase production. “It’s about a three-
year payback on investment in ag tiling projects 
right now,” Freeman said. MACDC President 

dIstrIct neWs

With agricultural usage on the rise, Freeman says the 
firm can ship all the pipe in their yard in three days.

Pelletized raw material; carbon black added during 
manufacture for UV protection.

Northeast and Northwest Districts met before the 
ADS plant tour.
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Brian Jonckheere confirmed that the agriculture 
has been booming in Livingston County. “Farmers 
are telling me that, with $7 corn and $16 beans, 
‘you can assess me whatever you want.’”

Southwest – October 19th

Stacy Hissong of Fahey Schultz Burzych & 
Rhodes reported that MACDC President Brian 
Jonckheere and others met with assistants to 
State Representative Jim Stamas to discuss 
the Association’s concerns over HB 5897 (see 
description above.) Among the concerns that 
were voiced is the issue of obtaining permits for 
maintenance activities. Jonckheere explained that, 
while some maintenance is scheduled, Drain 
Commissioners very often perform maintenance 
“on the fly,” as flooding or other issues emerge 
within a watershed. The Representative’s aides 
indicated that Governor Snyder wants to continue 

the State’s administration of Parts 301 & 303, 
rather than ceding the program back to the EPA. 

Hissong, who serves as chair of MACDC’s Education 
Committee, indicated that the Committee plans 
to offer a workshop for Contractors to aide them 
in working with Drain Commissioners’ offices. 
Workshop topics will include: obtaining sufficient 
insurances and bonds; inlet protection; proper 
techniques for staking mats; and connections 
between different pipe materials. The workshop 
will be offered twice, once on the east side and 
once on the west side of the state.

Chris Mooney of St. Regis Culvert described his 
firm’s products, which include steel corrugated 
drainage pipe, manhole risers, reinforced stakes, 
and steel arches. St. Regis Culvert also manufactures 
“Water-Gate,” that can be used to control water 
main ruptures, to dry out banks for construction, 
to block streams or create reservoirs.

Berrien County Drain Commissioner Roger Zilke 
reported on his activities as Co-Chair of the 
MACDC Utility Policy Committee. The Committee 
is working to create a model permit for utilities 
that need to cross drains. The permit will contain 
standard language and suggested fees. “When 
utility companies see uniformity in the permits 
across all counties in Michigan, they will learn to 
use them and, eventually, will be easier to work 
with,” Zilke said.

Chris Mooney of St. Regis Culvert describes his firm’s range of products for use in drainage infrastructure at the 
Southwest District Meeting.

ADS, Owosso plant
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Watson and  
Watson

Eaton County’s Delta Township features a great 
example of the success that is possible with 
intergovernmental cooperation.  Just west of the 
City of Lansing, the Watson and Watson Branch 
No.1 Outlet Drain serves a mixed commercial 
and residential area before outletting to the 
Grand River.  Before the Eaton County Road 
Commission began a significant road widening 
and safety improvement project, they met with 
the Drain Commissioner and together agreed to 
petition drain improvements rather than construct 
detention within the road right of way.

Fitzgerald Henne & Associates, Inc. (FHAI) 
was selected to prepare the layout, design and 
construction administration for the project.  
During preliminary design, we noted that, of 

the 83 acres of road right-of-way in the district, 
13 acres of Saginaw Highway (State Highway 
M-43) contribute to the runoff.  This presented 
an excellent opportunity to apply for (and 
ultimately receive) a Transportation Enhancement 
Development Grant for Water Quality.  While the 
project was an ideal candidate for a grant, only Act 
51 road agencies could apply.

The Road Commission and the Drain 
Commissioner worked cooperatively and agreed to 
have the Road Commission be the grant recipient 
and bid the project, while the Drain Commissioner 
handled the construction administration.  To 
accomplish this, the project was divided into 
two separate contracts:  1. An upstream pipe 
replacement and drainage improvements bid as a 

Submitted by Fitzgerald Henne & Associates

Editor’s Note:  This project received an Honorable Mention in the MACDC 2012 Innovation and 
Excellence Award program.

Drain outlet prior to 
construction shows significant 
debris accumulation
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typical drain project; and 2. A downstream outlet 
project bid through the Road Commission.  This 
article focuses on the outlet project.

A beautiful prairie with a meandering waterway 
is at the heart of the Watson and Watson Drain 
project.  Located in part of the Southwest 1/4 of 
Section 2 of Delta Township in Eaton County, 
this environmentally-conscious project involved 
the removal of a deteriorated 42-inch diameter 
concrete storm drain to the Grand River and 
replacing it with a natural waterway.  The site, once 
overgrown and a nuisance, now contains a low-
maintenance, no-mow prairie.  The project team 
selected native plants for the site that will promote 
ground water infiltration, decrease the amount of 
storm water runoff and reduce maintenance costs.

Transportation Enhancement Provisions provided 
the opportunity to treat the storm water with an 
eco-friendly solution. Crews removed existing 
conduit and reshaped the topography was to 
create a wet meadow environment.  Four grade 
control structures, constructed from articulated 

concrete mats, along with one rock-lined plunge 
pool were strategically placed along the length of 
the meadow to spread the flow of the storm water 
to allow settling and filtration, while reducing its 
erosive forces.  Various native seed mixes were 
planted within and around the sculpted waterway, 
with attention to appropriate species for wooded 
wetland, woodland edge, savanna and low profile 
prairie.  Approximately 3 acres of wet meadow 
were created.  

In addition to creating a new open channel, 
about 200 feet of the eroded open-channel 
banks, an area between the downstream end of 
the existing concrete pipe and the Grand River, 
was lined with protective riprap. Remarkably, all 
of the work required for this extensive project was 
performed within easements already granted to 
the Watson and Watson Drain Drainage District 
under the jurisdiction of the Eaton County Drain 
Commissioner.

The cost for the outlet portion of the project was 
approximately $380,000. The Eaton County Drain 

Watson and Watson Drain 
outlet after construction.
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The concrete mats proved to be effective in withstanding large rain 
events such as this one in the summer of 2010.

Commissioner was responsible 
for approximately $270,439 of the 
costs; about $109,561 came from 
federal TE funds.

The overall project augmented 
existing Best Management Practices 
(BMPs) within the Drainage District 
that were revitalized as part of the 
Watson and Watson Garfield Branch 
Drain Project constructed by the 
Eaton County Drain Commissioner 
in 2005.  As part of the 2005 
project, a detention basin located 
approximately 1200 feet north 
from Saginaw Highway and 100 
feet east of Mall Drive West was 
reconstructed, widened, retrofitted 
with sediment trapping check dams, 
and planted with native wetland and 
upland species.

Inter-agency collaboration

Collaboration on this project was 
extraordinary. The agencies and 
organizations involved were: 

•	 The	 Eaton	 County	 Road	 Com-
mission

•	 The	 Eaton	 County	 Drain	 Com-
missioner

•	 Delta	Charter	Township

The Eaton County Road Commission, 
in agreement with the Eaton County 
Drain Commissioner, provided 
the additional labor, professional 
services, office support, and funding 
necessary to perform the project 
work. Delta Township staff controlled 
traffic, coordinated adjacent projects, 
provided meeting space and 
participated in construction progress 
meetings.

The Eaton County Drain 
Commissioner is responsible for 
the operation and maintenance of 
the completed project.  The Eaton 
County Drain Commissioner also 
conducts periodic inspections of the 
BMPs.  Visual inspections focus on 
signs of erosion, vegetative success, 
and structural integrity of the BMPs. 

addressing pollution in  

Articulated concrete mat delivered on hoist truck.

Concrete mats installed to reduce erosion.
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storm Water run off 

Within the total drainage area of 
the project are some 83 acres of 
road rights of way, representing 
approximately 15.0% of the total 
watershed. As mentioned, 13 of these 
83 acres are Saginaw Highway (State 
Highway M-43) rights of way.

Annual sediment load from roadways 
and commercial or residential 
properties in the Watson and Watson 
Watershed are estimated to be 26.5 
tons per year (Long Term Hydrologic 
Impact Assessment Model, Purdue 
University).  In addition to sediment 
pollution, it is estimated that over 
3.5 tons of oil and grease were being 
transported via the drainage channel 
to the Grand River annually.  The U.S. 
Environmental Protection Agency, 
through its Nationwide Urban 
Runoff Project, concluded that 
detention systems are some of the 
most effective means for controlling 
sediments, organic compounds, 
nutrients, and heavy metals found in 
storm water runoff.

The goal of the constructed wetland/
prairie is to retain/detain storm 
water, allow for pollutant settlement, 
thus improving the water quality 
of flows to the Grand River. The 
design includes both retention and 
detention basins to trap pollutants 
and to provide time for chemical 
and biological processes to remove, 
extract, absorb, filter and process 
pollutants prior to storm water 
discharge to the Grand River.  
Studies of similar wetland systems 
have found that wetland plant 
species have great nutrient uptake 
capabilities.  The native plant species 
for this project were selected based 
upon their ability to filter and uptake 
nutrients and other pollutants. 

Monitoring results

The third wetland monitoring 
evaluation for the Watson and 
Watson Branches Drain Mitigation 
area was undertaken on June 31, 
July 28 and August 24, 2012.  Field 

Construction of the plunge pool.

Rock-lined plunge pool allows pollutants and sediment to settle.

observations and data analysis indicate that the mitigation area 
continues to be relatively stable in terms of both hydrologic 
and plant community development, due to the relatively stable 
inflow of surface and groundwater.  This has resulted in stable, 
permanent establishment in the coverage and diversity of wetland 
plant species within the created wetland.

Based on wetland monitoring this year (2012), the created 
wetland area has established permanent wetland habitat.  
The plant community and hydrologic characteristics have 
stabilized, with minor variations from year to year, due to 
rain event and flow condition variability.  The constructed 
wetland area has showed consistent signs of stable, persistent 
habitat creation, with perennial plant species well established 
in the plant community.  All plant species identified in the 
quadrants continue to have an indicator status of facultative, 
facultative-wet or obligate, indicating a high frequency of 
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wetland plant community development.  
Based on three years of field observations of 
hydrology, soils and plant establishment, the 
wetland mitigation area has fully developed 
into wetland habitat.

(Excerpt from Third Annual Monitoring Report 
for The Watson and Watson Branches Drain, 
Section 2 of Delta Township (T4N-R3W), 
Eaton County, Michigan. DEQ File No. 05-
23-006-P, prepared by Blair R. Webster, P.W.S., 
C.P.E, Water and Woods Ecology, August 2012)

transportation resources Mix with 
storm Water Management bMps 
for grand river Water Quality 
Improvements

Due to the poor condition of the pre-existing 42-
inch diameter concrete storm drain to the Grand 
River and the increase in runoff and sediment 
pollution in the area, a project to address the 
concerns of the Watson and Watson Drain 
would have been imminent.  The Transportation 
Enhancement provisions allowed water quality 
features to be incorporated into the design.  
Rather than a strict pipe replacement, the 
Transportation Enhancement grant encouraged 
an environmentally-conscious and aesthetically 
pleasing design.  The once dilapidated concrete 

storm drain is now a functioning prairie and 
meandering waterway, and a beautiful example of 
intergovernmental cooperation.    
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Native seed mixes were planted within and around the sculpted water-way

The new sculpted waterway  in its first spring after the seeding.
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proFILesProfiles by Theresa Lark, Editor

At the end of MACDC’s 
114th Annual Winter 
Conference, Doug Enos is 
slated to assume the role 
of Association President. 
Mr. Enos has served 
as Midland County’s 
Drain Commissioner 
since assuming office in 
1997. Pipeline checked in 
with Doug regarding his 
impending leadership 
role.

“I first learned about drains working for Spicer 
Group, beginning in 1976,” Enos began. He became 
interested in drainage work. “The office clearly does 
a great service for the public. We assist farmers 
and residents with flood protection; drainage is 
vital to providing safe travel on roads. We have an 
important role in the infrastructure required to lead 
a modern life,” said Enos.

While reviewing older files in the offices of Saginaw 
County Public Works Commissioner to find original 
rights-of-way, Enos became intrigued by the history 
those records revealed. “In 1979, Saginaw County 
created the position of drain engineer. The first 
person hired for that job moved on quickly and I 
applied in January 1981. In addition to the history, 
I greatly enjoyed the variety of job responsibilities 
and providing service to the community. I still 
enjoy the mental challenge involved in performing 
the scope of responsibilities assigned to the Drain 
Commissioner,” Enos said.

The greatest challenge in the job for Enos is trying 
to resolve constituent concerns. “It is especially 
difficult when residents protest previously existing 
agreements granting rights of way, because there 
is little that can be done to change the situation. 
Easements are necessary to provide for drainage 
infrastructure maintenance.” Doug said his greatest 
source of satisfaction is in “a job well-done after 
project completion.”

Enos was eager to discuss what he would like to see 
changed in the Drain Code. He supports four of the 
five amendments currently proposed.

•	 Condemnation.	 Enos	 views	 clarification	 on	
this as essential. “Drain Commissioners don’t 
use that procedure anymore; a Judge ruled on 
a case saying the drain code condemnation 
procedures weren’t followed. They shouldn’t 
be using that section of the Code; it was 
superseded by the Uniform Condemnation 
Act.”

•	 Recognizing	 existing	 drains	 (Section	 6.)	 The	
Code recognizes rights-of-way on drains that 
are open and visibly in existence, even if 
documentation supporting the rights-of-way 
cannot be found in the Drain Office. “What 
about tile drains or drains where most but not 
all of the paperwork is present?” Enos asked. 
“We need a mechanism to recognize drains 
when we have documents that prove the drain 
was built. Also, if manholes are visible, the 
drain should be considered visible.”

•	 Adding	lands	to	a	district	(Section	197.)	The	
current process is cumbersome, requiring 
Drain Commissioners to reconvene the 
Board of Determination. “That’s not always 
possible, as many years may have passed. 
Drain Commissioners need a mechanism that 
allows minor changes in an efficient manner.”

•	 Assessing	Legal	Costs	(Section	247.)	“A	judge	
misunderstood the role of the revolving fund 
in a drain project and ruled that legal costs 
couldn’t be assessed to the Drainage District. 
The law needs to be changed to correct that 
erroneous judicial decision.”

•	 Purchase	of	 insurance	 for	Drainage	Districts.	
Enos expressed concern about the potential 
for “unintended outcomes.”

Enos has an additional list of provisions in the 
Drain Code that he would like to see amended. 

•	 Remove	 the	 “legal	 relic”	 that	 requires	
Drain Commissioners to post notices for 

Doug Enos,  
Midland County  
Drain Commissioner
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abandonment, assessment appeal, etc. in the 
District, sometimes using telephone poles or 
stakes. Also, lengthy newspaper postings could 
be condensed to short notices with direction 
to a website. “We can use technology to be 
more cost-effective.” Enos would expand this 
to affect the Open Meetings Act as it relates to 
Drain Commissioners responsibilities. “One 
allowable posting location should be on a 
website. People can find information there 
more easily than going to the courthouse or 
drain office daily.”

•	 Amend	the	requirement	to	check	the	signatures	
of property owners to assure that they aren’t 
three-years in arrears on property taxes. “That 
requirement may be outdated, as property 
forfeiture processes are expedited now,” Enos 
suggested.

•	 Decrease	 the	 number	 of	 petition	 signers	
required to work on Intercounty Drains. 
Currently, without a petition from a Township 
in the Intercounty Drainage District, 50% of 
abutting landowners must be obtained to 
begin a project. “That is an onerous number 
of signatures; ICDs can be very deteriorated 
before enough signatures can be gathered.” 

•	 Sealed	 bid	 requirements.	 Section	 221	 of	 the	
Drain Code requires obtaining sealed bids 
to perform any activity expected to cost more 
than $5,000. “That amount hasn’t been 
changed since 1956; I would increase the 
threshold to $20,000.”

•	 Engineer’s	 inspection.	The	code	requires	 that	
work costing more than $3,000 be inspected 
by a Professional Engineer. “Again, this is an 
old number that should be increased to $20K 
- $25K.”

•	 Amend	 contingency	 fund	 requirements.	
“Drain Commissioners are required to 
collect contingency funds between 10-15% of 
anticipated project costs.” That may be okay 
on a small project but Enos says it creates 
overly large amounts on bigger projects. 
“We should be able manage projects more 
efficiently and avoid large cost overruns. I’ve 
collected contingency money from Districts 

that doesn’t get used. I would suggest a sliding 
scale that varies based on project size.” 

•	 Annual	 Treasurer	 Reports	 on	 Intercounty	
funds. Moneys are collected from the District 
that can be used for maintenance and held 
by the Drain Commissioner elected as 
Treasurer for the Intercounty Drainage Board. 
Over the passage of years and as new Drain 
Commissioners assume office, and memory 
of the proportion of funds collected from the 
member counties can be lost. “I would like 
to see a requirement that each designated 
Treasurer sends annual notice on funds in the 
joint account with details as to the amounts 
contributed from each county, interest, and 
balance.”
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Don Mitchell served as Lenawee County Drain 
Commissioner for 36 years, from 1960 to 1996. In 
addition to holding the office of MACDC President 
(1968), Mr. Mitchell served on the Association’s 
Statutory Review Committee and was a frequent 
contributor to Pipeline magazine. He passed away 
on November 27th at the age of 87.

 “Don was a strong voice for drain commissioners 
and worked tirelessly on drain code legislation 
in his roles as MACDC President and Legislative 
Committee Chair. He pioneered several important 
amendments including the revolving maintenance 
fund and personal surety qualifications. I 
remember Don had a keen interest in the history 
of drainage technology and his office was like 
a museum of old tiles, photos and tools. He 
proudly represented the County that is the 
birthplace of Michigan’s county drains.” – Mike 
Gregg, Michigan Department of Agriculture

Long-time Pipeline readers will remember 
Mr. Mitchell’s frequent contributions to our 
publication. Many of his reflections were prescient 
of more recent initiatives. Writing in the Fall of 
1994, he asked Drain Commissioners to consider 
re-naming the office. He wrote: “The office of 
County Drain Commissioner has become much 

more than drains (with) additional statutory 
responsibilities and delegated duties.”

In 1994, he asked “Who Needs a Drains 
Inventory.” Mitchell suggested, “as we move into 
the 21st Century, it would seem that water use and 
water rights, such as irrigation and recreation, are 
becoming important in this water wonderland…
and don’t forget water quality protection.” 
Today, the Association and its members are 
actively engaged in inventories that involve GIS 
integration.

Don’s “farewell” message in Pipeline (Fall 1996) 
was titled “Land Use: a Right or a Privilege?” In it 
he writes, “It is high time to realize that this world 
has limited land space and only a small percentage 
of that land is capable of sustaining human life. 
The world population is rapidly multiplying and 
wasting everything available, including land and 
water. It is a serious matter to use more than we 
need and waste more than we use.” 

MACDC bids farewell, in grateful appreciation 
for Mr. Mitchell’s devotion to his community and 
this Association. Contributions in memory of 
Don may be made to Hospice of Lenawee. 

Macdc Life 
Member 
donald e. 
Mitchell passes
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the drain code as a Legal 
Weapon against Water pollution
By David Oppliger, Oppliger Law

LegaL brIeF

During the first half of the last century, storm 
sewers and drains were often one and the same. In 
a 1943 Michigan Supreme Court case, such a drain 
was described like this: “It is admitted that the 
emptying of the untreated sewage from the district 
into Red Run Creek pollutes such creek and creates 
an unsanitary condition and health menace. The 
water in the creek is described as black in color 
and as giving off an offensive odor. Along the 
creek banks are deposits of solids from the sewage. 
There was testimony that such untreated sewage 
has also polluted the Clinton River and beaches of 
Lake St. Clair near the mouth of the river.” 

Fortunately, the days when raw sewage regularly ran 
through drains are over. Yet, drains continue to be 
vulnerable to a wide variety of pollutants and the 
Drain Code is a tool in the Drain Commissioner’s 
arsenal to keep storm water clean. 

The Michigan Drain Code is separate from the 
federal Clean Water Act administered by the EPA 
or the state Natural Resources Environmental 
Protection Act under the jurisdiction of the state 
Department of Environmental Quality. Still, many 
provisions in the Drain Code specifically address 
water quality issues. 

Chapter 8: Cleaning, Widening,  
Deepening

A county drain can be established if the Board of 
Determination decides that a drain is necessary 
and conducive to public health, convenience, 
or welfare. The public health component of a 
drain provides sufficient authority for the Drain 
Commissioner’s oversight of storm water quality. 

Chapter 8 improvements are triggered when a 
drain needs “cleaning out, relocating, widening, 
deepening, straightening, tiling, extending, or 
relocating along a highway, or requires structures 
or mechanical devices that will properly purify 

or improve the flow of the drain or pumping 
equipment necessary to assist or relieve the 
flow of the drain . . .” After a petition is filed 
for the improvement of a drain, the Board of 
Determination must apply the “public health, 
convenience, or welfare” standard set forth in 
Section 72.

If petitioners seek drain improvements based on 
excessive pooling or polluted storm water run off, 
necessity may be established. It is well-settled that 
pooling of storm wateri ncreases the potential 
breeding areas for mosquitoes, the disease vectors 
for dengue hemorrhagic fever, West Nile virus, 
and other infectious diseases. Runoff from roofs, 
roads, and parking lots can contain significant 
concentrations of copper, zinc, and lead, which 
can have toxic effects in humans.

A Board of Determination, faced with evidence of 
storm water pollution flowing into a public drain 
may be justified in finding the project necessary as 
long as the facts presented at the Board meeting 
meet the statutory threshold that the drain 
improvement sought is “necessary and conducive 
to public health, convenience or welfare.” Once the 
Order of Necessity is filed the Drain Commissioner 
is empowered to build improvements that reduce 
pollution in the drain. 

Obstructions in Drains Include Pollution

Section 421 of Chapter 18 directs commissioners 
to remove obstructions. Typically an obstruction is 
considered a cement slab, lumber or a beaver dam. 
However, pollution in the drain that requires a 
clean-up that results in the lessening of the area of 
the drain can also be deemed an obstruction. For 
example, if there is a gasoline spill into a public 
storm drain, that drain becomes obstructed. The 
Drain Commissioner must then take steps to clean 
the drain under section 421. Under the Drain 
Code, the person causing such obstruction is liable 
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for the expense attendant upon the removal of the 
obstruction, including the charges of the Drain 
Commissioner. 

Partnering with DEQ to Keep  
Storm Drains Clean

Section 423 of the Code specifically authorizes the 
Department of Environmental Quality to issue an 
Order of Determination against one or more users 
of the drain who are responsible for the discharge 
of sewage or other waste into the drain. A DEQ-
originated Order is the equivalent of a petition 
calling for the construction of appropriate measures 
by which unlawful discharge may be abated or 
purified. The DEQ Order of Determination, under 
Section 423, is equivalent to an Order of Necessity 
by a Board of Determination pursuant to Section 
72 or 191, whichever is applicable. Properly 
applied, Section 423 codifies the alliance between 
DEQ and the Drain Commissioner in identifying 
polluters, cleaning up the water pollution and 
making the polluters pay. 

Public Corporations and Storm  
Water Quality 

Chapters 20 and 21 of the Drain Code address 
drains necessary for the public health that are to 
be paid for wholly by public corporations. Chapter 
20 involves intracounty drains and Chapter 21 
addresses intercounty drains. Both Chapters 
require public health necessities as a precondition 
to a properly filed petition. Sections 491 and 541 
allow a petition for the purpose of assuming 
complete control over a natural water course in 
the name of public health. The statutes intend 
that the control exercised over the water course 
have as its purpose the prevention or correction 
of conditions that “cause or increase the danger of 
flooding, pollution, desecration or obstruction” of 
such water course. 

Conclusion

In addition to Drain Code provisions that address 
water quality issues, Drain Commissioners 
may have other legal tools at their disposal to 
assist them in executing their duties. These may 
include drain office guidelines; municipal storm 
water ordinances; crossing permits; connect and 
discharge permits; and sedimentation and soil 
erosion control permits; all of which allow the 

drain office to oversee activities affecting public 
drains. The Drain Code enables Drain/Water 
Resources Commissioners many opportunities to 
improve the quality of life for their constituents, 
not the least of which is to ensure that water in the 
drains runs clean.

Contact the author at David@oppligerlaw.com. www.
oppligerlaw.com.
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Managing employees
What Every New Employer Should Know

New Drain Commissioners inherit a myriad of 
duties and responsibilities when they take office. 
Miles upon miles of drains need repair and upkeep, 
often amounting to millions of dollars of work. 
Constituents call in with complaints of flooding 
and property damage that must be addressed 
immediately. There are numerous meetings and 
public hearings to be conducted in strict compliance 
with state law. The list goes on and on. But one aspect 
of a Drain Commissioner’s role is often minimized 
or even overlooked—Drain Commissioners are 
employers and must also take on the responsibility 
of managing staff. 

Whether it is a Drain Commissioner’s first term or 
tenth, managing employees can present a number 
of potentially sticky situations, from hiring new 
staff members to terminating existing employees, 
and managing everything in between. This article 
provides helpful tips for Drain Commissioners to 
keep in mind when addressing the wide range of 
personnel issues that may arise.

Knowing The Rules

•	 Human	 Resources	 Department	 - Making 
an appointment with the human resources 
director can be a fast and easy way to gain 
understanding of how employment is handled 
throughout the county. It is best to complete a 
meeting with HR as soon as possible. Answers 
to questions ranging from proper employee 
management to the status of any inherited 
employees (union and non-union), to how 
and where important documents, are kept are 
all important information for the new Drain 
Commissioner.

•	 Read	 the	 Employee	 Handbook	 -	 Every 
county office should have a current employee 
handbook containing employment policies and 
procedures. Read through the material before 
making major decisions, as there may already be 
a policy in place addressing the issue. 

•	 Think	 Before	 You	 Act	 or	 Click	 “Send”	 - 
Communication is a vital part of the 
employment relationship and it is critical that 
it be done in a strictly professional manner. 
Typed letters are better than e-mails and text 
messages should be used at a minimum, if it 
all. An employer should consult with HR prior 
to sending any correspondence regarding a 
change in employment. 

Hiring

•	 Employment	Status	- An employee may either 
be classified as “at-will” or “just cause.” “At-will” 
employees may be terminated for any reason 
without the employer proving just cause. “Just 
cause” employees may not be terminated unless 
there is just cause for their termination. A just 
cause employment relationship is generally 
governed by some type of contract or collective 
bargaining agreement. 

•	 Application	&	Interview	Process	– State and 
federal laws limit the scope of inquiries an 
employer may make when seeking a potential 
employee, whether on an application for 
employment or during an interview. For an 
interview, it is best to write out HR-approved 
questions in advance. Generally, the key is to 
keep all questions limited to the employee’s 
ability to perform the job responsibilities. 
Eamployers may legally ask questions 
regarding (and special attention should 
probably be paid to) duration of previous 
employment and the reasons for leaving. 

•	 Offer	and	Acceptance	Letter	- Once a potential 
employee is selected, an employer should 
draft an HR-approved offer letter detailing 
the terms of the employment to which the 
employee must sign as accepting the terms. 
Both the employer and employee should 
retain a copy of the letter for their records. If 
the employment is to be at-will, a disclaimer 
should be included. Job duties should be 

By Lauren Dutcher and Helen “Lizzie” Mills, attorneys with Fahey Schultz Burzych Rhodes PLC (FSBR)
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essentials such as job title, start date, end date 
(if applicable), salary terms, insurance benefits 
and any sick, personal or vacation time should 
be spelled out clearly. Additional provisions 
dealing with employment contingencies (the 
completion of reference checks, criminal 
background checks or physical examination) 
should be noted. 

Managing

•	 Personnel	 Files	 - An employee’s record, 
its contents, the right to inspect, and third-
party disclosures, is governed by the Bullard-
Plawecki Employee Right to Know Act (Public 
Act 397 of 1978). An employer should know 
where the employee records are kept, what 
documents are to be included within a record 
and for how long. 

•	 Performance	 Evaluations	 - Employee 
evaluations can be useful in tracking 
performance but are not required by law and 
often do more harm than good. An employer 
must take care to distinguish between at-
will and just cause employees and use the 
appropriate language for each. Just-cause 
employees must be evaluated in terms of the 
just cause policy, while at-will employees do 
not. 

•	 Leave	 Time	 Policies	 – Most counties have 
50 or more employees who have worked 
1,250 hours in the last twelve-month period, 
qualifying them for benefits under the 
Family and Medical Leave Act. Adhering to 
an HR-approved leave policy will ensure fair 
treatment among employees. 

•	 Employee	Discrimination	– State law prohibits 
discriminatory employment practices. 
Discriminatory employment practices include 
actions such as giving promotions, demotions, 
assigning different responsibilities, hiring and 
terminating based on an employee’s protected 
classification. An employee may file a claim 
against their employer if they believe they 
have been unlawfully discriminated against. 
Generally, an employer’s success will depend 
on whether they can demonstrate a “good 
faith reason” for their action.

•	 Disciplinary	 Actions	 - An employer’s 
disciplinary policy should be in writing and 
given to each employee, so they have prior 
notice of the consequences of any potential 
misconduct. Employer’s records should 
document the misconduct at issue and support 
the disciplinary action taken in response. 

•	 Union	- If two or more employees approach 

an employer about wages, hours or any other 
terms or conditions of employment, they are 
protected under the Public Employee Relations 
Act (Public Act 336 of 1947), regardless of 
whether the employees belong to a union or 
not. That means there are certain additional 
responsibilities and obligations in play for the 
employer and the employees. 

Firings, Lay-Offs and Resignations

•	 Firing	 - The manner in which a termination 
is conducted can be more disastrous than 
the reason for the termination. Terminations 
should always occur in a private meeting, 
with an uninterested person, such as human 
resources personnel or legal counsel, present 
as a witness. It is also important to be 
considerate of the employee as well as others. 
Schedule a termination for the end of a 
workweek at the end of the day so fewer other 
employees are present. If there is a threat of 
violence or outburst, take precautionary steps 
to minimize harm to others. 

•	 Budget	 Cuts	 - Employers, especially in the 
public sector, may experience budget cuts and 
need to reduce the size of their workforce. 
Employers should make sure the choice 
of which employee(s) are to be laid off or 
terminated is not based on an employee’s 
protected classification. 

•	 Voluntary	 Resignation	 - If an employee 
voluntarily resigns from employment for 
any reason, the employer should request the 
employee sign a voluntary resignation letter 
to be included in the employee’s personnel 
file. This letter will ensure that the employer 
has record of the reason for the employment 
ending, as well as provide a defense to any 
possible claim of wrongful termination. 
Such letter (or a handbook policy) should 
also address how the employer will handle 
reference requests from other potential 
employers.

While often overlooked, an employer’s 
management style and awareness of employment-
related issues can greatly affect the daily 
operations of an office. Following these proactive 
tips can help create and maintain a professional 
and harmonious workplace and keep Drain 
Commissioners, as employers, out of trouble. 
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coUrt oF appeaLs correctLy 
Interprets draIn code

In 1973, Michigan’s Court of Appeals observed 
that the Michigan Drain Code was “an exceedingly 
complex statute, the provisions of which are 
apparently known by few in the profession and 
understood by far fewer.”1 Ironically, in the ensuing 
40 years, much of the confusion surrounding one 
of our State’s oldest statutory schemes can be traced 
directly to judicial decisions that fail to give proper 
deference to the Code’s plain language. 

In 2012, the Court of Appeals issued two 
straightforward opinions applying the Drain Code 
as written. These published opinions – Arath IV 
Inc v Kent Co Drain Commissioner, __ Mich App 
__ (released April 17, 2012; Docket 298873) and 
Maple Grove Twp v Misteguay Creek Intercounty Drain 
Board, __Mich App__ (released September 18, 2012; 
Docket 304965), should assist in educating the 
public about critical features of frequently invoked 
Drain Code provisions.

Arath IV

The Plaintiff in Arath IV unsuccessfully appealed 
a drain apportionment. Because Section 158 
directs that “[i]n case the apportionment of the 
commissioner shall be sustained [by] the board of 
review the appellant shall pay the whole costs and 
expenses of such appeal,” the Kent County Probate 
Court was called upon to consider whether the 
phrase “whole costs and expenses” encompasses 
attorney fees incurred by the Drain Commissioner in 
defense of the appeal. The Probate Court concluded 
the Commissioner’s attorney fees were includable in 
the amount to be paid by the unsuccessful appellant. 
The Kent County Circuit Court and the Court of 
Appeals both agreed.

The courts recognized that, in Michigan, costs and 
attorney fees can only be awarded when specifically 
authorized by statute. They acknowledged that 
Section 158 does not explicitly reference attorney 
fees, but given the Section’s use of the word “whole” 

to describe assessable costs and expenses, the Court 
of Appeals held the legislature intended that one 
who unsuccessfully appeals an apportionment 
“must pay the entire amount of costs and expenses 
of the appeal.” The Court reasoned:

Clearly, [the Drain Commissioner] would 
incur legal expenses in defending such an 
appeal, and these legal expenses would 
constitute a portion of the entire or total 
cost or expenses of an appeal. In light of the 
Legislature’s use of the broad term “whole” 
to modify the phrase “costs and expenses” 
we conclude that the phrase “whole 
costs and expenses” of MCL 280.158 
encompasses attorney fees.

Note that the property owner in Arath IV did not 
dispute the reasonableness of the $6,659.97 attorney 
fee it was ordered to pay or claim that the services 
giving rise to this charge weren’t actually rendered 
or necessary. Claims of this nature could require a 
hearing to ascertain the amount to be assessed in 
future cases. 

The Court also found the Kent County Probate 
Court committed no legal error when it assessed the 
landowner a total of $500 in compensation for each 
member of the Board of Review. This assessment 
was calculated from an hourly rate of $125 that 
was based on the hourly rates typically charged 
by the attorney and accountant who served as two 
members of the three-member board. 

Misteguay Creek

The Plaintiff Townships in Misteguay Creek sought 
to invalidate Chapter 8 proceedings involving 
an established intercounty drain following a 
determination of practicability and before a necessity 
hearing could be conducted. By resorting to Sections 
121 and 196, they unsuccessfully attempted to 
convince the Genesee County Circuit Court and 

By Michael G. Woodworth, The Hubbard Law Firm
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the Court of Appeals that a single township could 
not file a petition seeking drain maintenance and 
improvement. “MCL 280.192 explicitly provides a 
method for initiating a drain project solely by a city, 
village or township when the project is necessary 
for the public health,” the appellate court noted. 
“The fact that other statutory provisions provide 
alternative methods for initiating a drainage project 
does not negate…the applicable language in MCL 
280.192.”

The Court of Appeals also rejected the Plaintiffs’ 
claims that a second practicability hearing was 
required because both the size of the proposed 
drainage district and the estimated cost of a possible 
project increased after the first practicability hearing 
was conducted. The Court noted that the purpose of 
a practicability hearing is to determine the sufficiency 
of the signatures on a petition and whether a 
proposed project is practicable. Project scope is not 
determined until after practicability is found and “a 
necessity hearing precedes a hearing to determine 
whether to add land to a drainage district.”

Finally, the Court considered the Plaintiffs’ claims 
that the intercounty drain board was precluded 
from assessing costs against them. Pointing to 
language of Section 161, the Court said: “Because 
we have determined that plaintiffs’ arguments 
lack merit and that the drain board did not fail to 
comply with Drain Code requirements, plaintiffs’ 
argument regarding the assessment of costs 
necessarily fails as well.” 

Conclusion 

Given the number of challenges to drain 
proceedings over the past 40 years, it seems clear 
that landowners, government officials and attorneys 
have gained an increased awareness of Michigan’s 
Drain Code. What is far less clear is whether this 
increased awareness has been accompanied with an 
accurate understanding of what the Code’s various 

provisions mean and how they are intended to 
work. Not surprisingly, constituents look to their 
County Drain and Water Resources Commissioners 
for answers when it comes to deciphering the Code 
and the proceedings it authorizes. Necessarily, 
these answers depend to a great extent on judicial 
interpretations; those court decisions that “get it 
right” are of great assistance. In both Arath IV Inc 
v Kent Co Drain Commissioner and Maple Grove 
Twp v Misteguay Creek Intercounty Drain Board, the 
Michigan Court of Appeals got it right.

If you have any questions regarding these cases or 
Drain Code provisions, please contact the author at 
(517) 886-7119 (mwoodworth@hubbardlaw.com). 

1Ray v Mason Co Drain Commissioner, 48 Mich 
App 559 (1973).
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Dutcher Joins Fahey 
Schultz  
Burzych Rhodes

Fahey Schultz Burzych 
Rhodes PLC is proud to 
welcome Lauren K. Dutcher 
as its newest associate 
attorney. She joins the firm’s 

growing Local Government Practice Group, 
which represents more than 100 townships, cities, 
counties, drain commissioners, libraries, and 
special authorities. Ms. Dutcher has been serving 
as a law clerk at the firm since taking the July 
2012 Michigan Bar Exam. She is now a licensed 
attorney in Michigan.

Ms. Dutcher received her Juris Doctor from 
Michigan State University College of Law in 
May, 2012. While in law school, Lauren earned 
an Achievement Award in State and Local 
Government Law and received several Dean’s List 
recognitions. Prior to law school, she graduated 
from Michigan State University with Bachelor’s 
degrees in Journalism and Political Science.

Prior to joining the firm, Lauren was employed 
by the Michigan House of Representatives’ 
Democratic Caucus. She also served internships 
with the Lansing City Attorney’s Office and the 
Michigan Department of Attorney General’s 
Environment, Natural Resources and Agriculture 
Division.

FTC&H Welcomes 
Potter as  
Project Manager

David L. Potter, P.E., CSI-
CCCA, Senior Civil Engineer/
Project Manager, joined 
FTC&H as a Senior Engineer/
Project Manager in the 
Civil Department. Dave is a 

graduate of New Mexico State University, where 
he received his B.S. degree in Civil Engineering. He 
also earned a M.S. degree in Civil/Environmental 
Engineering from Wayne State University and 
is a licensed Professional Engineer in Michigan 
and California. Dave’s first engineering job was 
with the Los Angeles County Department of 

Public Works. He moved to Michigan and began 
working for the Oakland County Water Resources 
Commissioner’s office. Upon leaving the public 
sector, he worked for several Michigan consulting 
engineering firms over the years, achieving 
positions of leadership and greater responsibility.

ASTI Environmental 
Employee 
Announcements

Dave Isabell started in 
ASTI Environmental’s 
Grand Rapids September 
4, 2012 Dave brings four 
years of environmental 
consulting experience with 

specific expertise in Phase I ESAs, Phase II 
Investigations, Soil Gas testing, Methane Testing, 
UST Assessments, Groundwater Monitoring 
and Property Condition Evaluations. He has a 
B.S. degree in Environmental Geology from the 
University of Michigan. 

ASTI Environmental is expanding its ecological 
restoration and habitat management services. 
ASTI, along with Messrs. Sean Trowbridge and 
Paul Rentschler, are now approved by the Michigan 
Department of Agriculture as Commercial 
Pesticide Applicators. These expanded capabilities 
will allow ASTI to work with clients in managing 
invasive species in forests, wetlands, and lakes. 

C2AE Announces Merger with New 
York Firm Burley-Guminiak & Associates, 
Consulting Engineers, P.L.L.C.

C2AE, a full-service architectural, engineering, 
and planning firm, announced its merger with 
Canton, New York engineering firm Burley-
Guminiak & Associates, Consulting Engineers, 
P.L.L.C. This is the second firm expansion for C2AE 
in 2012. Headquartered in Lansing, Michigan, 
with additional offices in Grand Rapids, Gaylord, 
Escanaba and Kalamazoo, C2AE is wrapping up 
2012 with another strong year of record growth in 
the architecture and engineering industry.

The 12-member engineering team of Burley-
Guminiak and Associates (BGA) joins C2AE 
providing comprehensive municipal engineering, 

assocIate MeMber neWs
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assocIate MeMber neWs infrastructure planning, and environmental 
management services. BGA has a strong portfolio 
in water and wastewater design and construction, 
complementing C2AE’s existing expertise in the 
field. BGA brings significant depth of experience 
and the ability to serve clients throughout the 
Northeast.

AEW Appoints Hayes 
to Board of Directors

Anderson, Eckstein and 
Westrick, Inc. (AEW), a 
full-service consulting 
engineering firm with 
44 years of service, has 
appointed Vanessa A. Hayes, 
CPA to its Board of Directors 

and Chief Financial Officer. With over 25 years 
of experience in corporate business management 
and public accounting, including more than 
18 years with AEW, Vanessa is a key member of 
the executive team. She oversees the business 
operations of the firm which include financial 
planning and reporting, as well as management of 
human resources, technology and administrative 
operations. An alumna of Walsh College, Vanessa 
holds a Bachelor of Accountancy and is a member 
of the Michigan Association of Certified Public 
Accountants and the American Institute of CPAs.

Dickinson Wright 
Attorneys Work 
Named “National 
Deal of the Year”

Dickinson Wright PLLC is 
pleased to announce that 
The Bond Buyer, the only 
comprehensive news outlet 
for municipal finance, 
selected The Michigan Finance 
Authority’s multibillion 
dollar refinancing of the 
state’s federal unemployment 
insurance loan as the 2012 
National Deal of the Year. 
Dickinson Wright Attorneys 
Terence M. Donnelly, Kester 

K. So, and Thomas V. Yates served as co-bond 
counsel to the Michigan Finance Authority on the 
bond issue. The Michigan Finance Authority’s $3.3 
billion of unemployment obligation assessment 
revenue bonds allowed the state to save millions 
of dollars in interest costs associated with a loan 
from the federal government for unemployment 

insurance benefits. It served 
as a model for subsequent 
transactions by other states in 
the municipal bond market.

“This transaction was 
precedent-setting and AAA all 
around,” said Gavin Murphy, 
editor in chief of The Bond 
Buyer, at the award ceremony 

in New York City on Dec. 5. “It provided a template 
for subsequent deals, a low cost of capital and 
benefits for both the public and private sectors.”

The 2012 awards, which considered deals that 
closed between Oct. 1, 2011 and Sept. 30, 2012, 
drew approximately 90 nominations throughout 
the nation for transactions ranging in size from a few 
million to billions of dollars. Entries were evaluated 
using criteria such as innovation, the ability to pull 
complex transactions together under challenging 
conditions, deals that could or did serve as a model 
for other financings, and the public purpose for 
which a transaction’s proceeds were used.

Vanessa A. Hayes

Terence M. Donnelly

Kester K. So

Thomas V. Yates
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MIss dIg bills on tap

Senate Bill 1083 and Senate Bill 1084, sponsored 
by Senator Mike Nofs (R-Calhoun County), have 
been working their way through the legislature re-
cently. The Bills would eliminate immunity for lo-
cal units of government that damage underground 
infrastructure by failing to contact MISS DIG or by 
ignoring marking. Local units that cause damage 
due to mismarking or failure to mark would not 
be liable. 

In addition, the Bills repeal PA 53 of 1974 and 
replace it. MACDC’s Legislative Committee voted 
to provide language to Senator Nofs that would 
exempt storm water facilities operated under the 
drain code due to the expense and manpower 
needed to mark such facilities. Facilities oper-
ated by drain commissioners for potable water or 
wastewater would not be exempt under the lan-
guage. It appears as of the writing of this article 
that the amendment will be added to the latest 
draft of the substitute. The bills, in replacing PA 53 
of 1974, do the following:

•	 Require	owners	of	underground	facilities	to	be	
members of MISS DIG.

•	 Require	an	excavator	to	provide	a	dig	notice	to	
the system before beginning excavation work.

•	 Exempt	 excavation	 to	 replace	 existing	 fence-
post, sign post, guardrail, in a cemetery, at a 
solid waste disposal site with planned under-
ground facilities, or in the course of normal 
farming operations.

•	 Require	an	excavator	to	notify	the	owner/op-
erator immediately after damaging a facility or 
face a misdemeanor.

•	 Require	 the	call	system	to	receive	dig	notices	
and transmit tickets to facility owners.

•	 Require	 the	 call	 system	 to	 operate	 a	 positive	
response system and maintain records for six 
years.

•	 Require	a	facility	owner	to	mark	facilities	after	
receiving a ticket and prior to excavation.

•	 Require	an	owner	to	respond	to	a	request	for	
additional assistance or an emergency notice 

within three hours, and send personnel upon 
notice of damage.

•	 Require	new	facilities	to	be	constructed	to	al-
low for detection.

•	 A	person’s	right	to	seek	legal	relief	and	recov-
ery in a civil action would not be limited.

•	 Allow	a	person	to	file	a	complaint,	and	autho-
rize the Public Service Commission (PSC) to 
impose a civil fine of up to $5,000 against a 
non-governmental agency for violations of the 
Act.

•	 Allow	a	person	to	file	a	complaint	seeking	civil	
fine and damages from a governmental agency 
before the PSC, limited to $5,000, $10,000, or 
$15,000 depending on the circumstances.

Changes in the substitute bills include the Drain 
Commissioner exemption on storm water facili-
ties, a clarification of what constitutes “excava-
tion,” “normal farming operations,” and “farm 
excavator,” among other items. The bill has passed 
the Senate and may yet be completed during the 
Lame Duck session.

by Ben Bodkin, Michigan Association of Counties
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LegIsLatIVe Update

January 10-11, 2013

MACDC New Drain Commissioners School
Hampton Inn & Suites, Okemos

January 22-25, 2013
MTA 60th Annual Educational Conference & Expo

Michigan Townships Association
Detroit Marriott Renaissance Center

February 13-15, 2013
MACDC Annual Winter Conference

Grand Traverse Resort, Acme

March 5-8, 2013
Michigan Stormwater-Floodplain Association 

Annual Conference
McCamly Plaza Hotel, Battle Creek

March 13, 2013 
MACDC Contractor’s Workshop

Contractor Certifications Available
Fishbeck, Thompson, Carr & Huber,  

Grand Rapids Office
 

March 14, 2013
MACDC Contractor’s Workshop

Contractor Certifications Available
Spicer Group, Inc., Saginaw Office

March 18-20, 2013
Legislative Conference

Michigan Association of Counties
Lansing Center/Radisson Hotel-Downtown 

Lansing

July 17-19, 2013
MACDC Annual Summer Conference

Crystal Mountain, Thompsonville

september 15-17, 2013
Annual Conference

Michigan Association of Counties
Bavarian Inn Lodge, Frankenmuth

January 28-31, 2014
MTA Annual Educational Conference & Expo

Michigan Townships Association
Grand Traverse Resort, Traverse City

February 12-14, 2014
MACDC Annual Winter Conference

Grand Traverse Resort, Acme

July 16-18, 2014
MACDC Annual Summer Conference

Crystal Mountain, Thompsonville

Editor’s Note: to place your event on this calendar, contact us at 517.484.9761

Macdc eVents caLendar
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